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IN THE 

i 

! 

United States Court of Appeal 

For the District of Columbia. 


No. 9295. 


John A. Cooper, et al., Appellants. 

v. 

Clinton P. Anderson, et al., Appellees. 


Appeal from a Judgment Entered by the District Court of 
the United States for the District of Columbia Dis¬ 
missing for Want of Jurisdiction Complaint for an 
Injunction and for a Declaratory Judgment. 

_ 

I 

JURISDICTIONAL STATEMENT. 

This is an appeal docketed May 21, 1946, under Title 17, 
Section 101, D. C. Code, and Rule 10(b) of the General Ityiles 
of this Court, notice thereof having been filed May 15,1J946, 
(Joint App. 29) from an order entered May 14, 1946, by 
the District Court of the United States for the District of 
Columbia (Bailey, J.), dismissing a Bill of Complaint jfiled 
by the appellants for a declaratory judgment and an in¬ 
junction against the appellees and each of them (Joint App. 
28-29). A motion to advance or, in the alternative fof an 
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injunction pendente lite, was filed by the appellants (Joint 
App. 32). The appellees consented to advance the case but 
objected to the grant of an injunction pendente lite (Joint 
App. 33). The motion to advance was allowed by the Court. 

STATEMENT OF THE CASE. 

The case was heard in the trial court upon a motion by 
the appellees to dismiss (Joint App. 26) the complaint and 
the motion for an injunction pendente lite. The effect of 
the motion to dismiss was to admit the facts well pleaded 
in the Complaint, to which was attached an affidavit by Dr. 
Coulter, an eminent economist, (hereinafter referred to as 
Coulter) describing trading upon Commodity Exchanges. 
(Joint App. 19-26). 

Appellants, Cooper, Levingston, McDearman, both of the 
McDonalds, Parnell and Yancey are cotton planters or 
growers of cotton. Appellants Wade and Dunscomb are 
cotton brokers trading on the New York City and the New 
Orleans Cotton Exchanges, respectively, in both spot, or 
raw cotton and in cotton futures. Each of the appellants 
alleged in the complaint that they had been, and were being 
irreparably injured by the action of the appellees in issuing 
and causing to be issued Margin Requirement Regulation 
No. 1, dated April 3, 1946, effective April 9, 1946, regulat¬ 
ing, controlling and fixing the margin requirements for the 
buying and selling of cotton for future delivery on the 
several licensed Cotton Exchanges. 

The appellants prayed for an injunction restraining the 
appellees from the continuation of their combination, or 
conspiracy which resulted in the issuance of the said Regu¬ 
lation of April 3,1946, and for a declaratory judgment that 
the said Regulation was illegal and void as having been 
issued contrary to the terms of the applicable Statutes of 
the United States. Such applicable Statutes of the United 
States are quoted in paragraphs 7, 8 and 9 of the Complaint. 
(Joint App. 4-7). The terms of the Margin Requirement 
Regulation are quoted in paragraph 12 of the Complaint, 



(Joint App. 10-13) and the inducing reasons stated by the 
defendant Bowles for the issuance of the Regulation are 
stated in his Press Release dated March 13, 1946, wh^ch is 
quoted in paragraph 10 of the Complaint. (Joint App. 7-9). 
The Directive, or order by Appellee Bowles, ordering and 
directing the Appellee Anderson to approve the said Regu¬ 
lation and ordering and directing the Appellee Porter to 
sign and issue it, is quoted in full in Paragraph 11 o£ the 
Complaint. (Joint App. 9-10). 

Both appellees Anderson, as Secretary of Agriculture, 
and Porter, as Administrator of the Office of Price Admin¬ 
istration, failed to act upon the Press Release issued March 
13,1946, by Appellee Bowles instructing and directing that 
a regulation be issued increasing substantially the margin 
requirements for trading in cotton futures on the seyeral 
Exchanges. Thereupon Appellee Bowles issued his direc¬ 
tive or Order of April 2, 1946, ordering and directing the 
Appellee Anderson to approve an Order to be issued by 
Appellee Porter fixing the margin requirements at $10 a 
bale where the price at which the transaction takes ^lace 
does not exceed 25 cents per pound and at $10 a bale addi¬ 
tional for each cent or fraction thereof by which the ^)rice 
exceeds 25 cents a bale. The said Directive stated that 
there could be exempted from the Margin Requirement 
Regulation “bona fide hedging and straddling transac¬ 
tions”. (Joint App. 10). 

Appellee Anderson on the same day, that is April 2, |1946, 
hesitatingly affixed his signature to the said Margin Re¬ 
quirement Order, and wrote above his signature the fol¬ 
lowing : 

“Approved: (By direction of the Director of Eco¬ 
nomic Stabilization) April 2,1946. 

Clinton P. Anderson, i 
Secretary of Agriculture 


(Joint App. 13). 
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Appellee Porter’s “acting administrator” issued the 
said Regulation on April 3, 1946, effective April 9, 1946. 
(Joint App. 13). 

Appellee Anderson, prior to his approval of the said 
Regulation “by direction of the Director of Economic Stab¬ 
ilization”, had not “determined and published” for cotton, 
as required by the Act of July 5,1946 (quoted in paragraph 
9 of the Complaint, Joint App. 6-7), prices “specified in 
Section 3(a) of the Emergency Price Control Act of 1942, 
as amended by Public Law 729, approved October 2, 1942, 
as amended” (quoted in paragraph 7 of the Complaint), 
without which no price regulation fixing or affecting agri¬ 
cultural commodities lawfully could be issued, even with 
the approval of the Appellee Anderson. 

Appellee Bowles had no jurisdiction and authority what¬ 
ever to issue a “directive”, or order to Secretary of Agri¬ 
culture Anderson to approve a price regulation fixing or 
affecting the £rice of an agricultural commodity. This he 
well knew because of the terms of Section 5 of Public Law 
No. 108, approved June 30, 1945, which was drafted by a 
Conference Committee of the Senate and House of Repre¬ 
sentatives, after consultation with Appellees Anderson and 
Bowles, as well as then Price Stabilization Director Vinson. 
Appellee Anderson should not have obeyed such a directive 
by Appellee Bowles, and particularly when Anderson had 
not complied with other terms of the Statutes in determin¬ 
ing and publishing the prices of agricultural commodities 
in accordance with the formulae set forth in said Statutes 
—without which such an Order was, and is, illegal under 
the Emergency Control Act itself. 

The appellant cotton growers have alleged, in effect, that 
the stabilization of the spot cotton market has been seri¬ 
ously affected by the Margin Requirement Order increasing 
the margin requirements for trading in cotton futures at 
the time the complaint was filed to $50 a bale, or to ten 
cents per pound; that they are unable to obtain an opposite 
party to a cotton futures contract for the future delivery 
of cotton because of the unreasonable and excessive margin 
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requirements which the opposite party was compelled to 
pay in order to engage in such a transaction; that thereby 
they were unable to protect themselves against loss in the 
growing and selling of their cotton; and that they had been 
irreparably injured by the appellees through the issuance 
of such Margin Requirement Regulation No. 1, effective 
April 9, 1946, and were continuing to be so injured each 
day that the Regulation was permitted to remain in effect. 

The appellee cotton brokers alleged that they, too, wbre 
being irreparably injured by the said Regulation due to 
the fact that the volume of trading in cotton futures had 
greatly decreased since the Regulation went into effect, 
and that they had lost and were losing income by reason 
thereof. 

The economic aspects of such a regulation of margins Ion 
the Commodity Exchanges, as is being done by Margin Re¬ 
quirement Regulation No. 1, are stated more at length in 
the affidavit by Coulter (Joint App. 19-26), to which jthe 
attention of the Court is invited. They may also be foijnd 
in any standard book on economics which treats of the buy¬ 
ing and selling on commodity exchanges of commodities £or 
future delivery. 

To an affidavit of the Appellant Wade, which forms a 
part of the manuscript record before the Court, there are 
attached certain daily reports by the United States Com¬ 
modity Exchange Commission to the effect that whereas 
the average daily volume of trading in cotton futures £g- 
C gregated 168,700 bales for the period March 19 to April 8, 
1946, immediately prior to the effective date of the Regu¬ 
lation in question, the average daily volume had decreased 
to 108,177 bales for the corresponding period of April 9 
to May 1, 1946, after the Order became effective—a daily 
average decrease of 60,523 bales. As a bale weighs jj>00 
pounds, this represents a daily average decrease of 30,- 
261,500 pounds. 

While the volume of trading was taking this nose dive, jhe 
price was doing likewise. Attached to this same W^de 
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Affidavit are copies of the New York Cotton Exchange daily- 
market reports for April 9 and May 1,1946. These reports 
show that on May 1, 1946, the price of spot cotton was 
$.056 per pound less than it was on April 9, 1946, and that 
on the ten spot markets designated by the Appellee Ander¬ 
son, the price of spot cotton was $.065 less per pound on 
May 1 than it was on April 9, 1946. 

The cotton futures price had followed the price of spot 
cotton in the nose dive. On May 1 the price of cotton fu¬ 
tures for May, 1946 deliveries was $.068 per pound less 
than it was on April 9, 1946, and the loss for the same pe¬ 
riod on July, 1946 deliveries was even greater, being $.074 
per pound. 

Thus, by the official reports of the United States Com¬ 
modity Exchange Commission and the reports of the Cot¬ 
ton Exchanges there is unequivocably established the fact 
that the decrease in trading in cotton futures had been the 
tremendous daily average of 60,523 bales, or 30,261,500 
pounds, and that the daily average loss to cotton producers 
is $.068 per pound for May deliveries and $.074 per pound 
for July deliveries. 

This tremendous average daily loss must be ultimately 
borne by the cotton growers, though to some extent—the 
exact amount being difficult to prove mathematically—it is 
borne by all who are engaged in financing the cotton from 
the time the seed is planted until the ginned cotton is ac¬ 
tually converted into goods and placed in the hands of the 
ultimate consumers. In fact, the admitted purpose of the 
Margin Requirement Regulation, as stated in Appellee 
Bowles’ press-release of March 13, 1946, was to depress 
the market price of cotton for the benefit of the consumers 
of cotton goods. (Joint App. 8, 3rd paragraph). 

We shall hereinafter show by the official reports issued 
by the Department of Agriculture under the Appellee An¬ 
derson that out of the consumer’s dollar expended for cot¬ 
ton goods, the cotton producer receives less than seven 
cents! 
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The appellants claim that the appellees combined and 
conspired with each other to violate the terms of the Ufiited 
States Statutes, which sought to protect the cotton producer 
from being reduced to a form of peonage for the slight 
benefit of urban consumers who receive a much largei' part 
of the consumer dollar in the form of wages. The appejlees 
having combined and conspired to issue Margin Require¬ 
ment Regulation No. 1, contrary to law and to the injury 
of these appellants, the latter sought an injunction to idis- 
solve the conspiracy and enjoin and restrain the appellees 
from taking any action to enforce such Regulation, ^lso 
appellants sought, as an incident of such relief, a declara¬ 
tory judgment that the said Margin Requirement Regula¬ 
tion is illegal and void. 

The trial court made it plain in its memorandum opinion 
(Joint App. 27-28), that its judgment (Joint App. 28+29) 
sustaining the motion to dismiss was based solely upon 
what that Court considered to be its lack of jurisdiction to 
set aside an order issued by the Appellee Porter. The tjrial 
court concluded that such jurisdiction was vested exclu¬ 
sively in the United States Emergency Court of Appeals. 
The trial court apparently concluded that the primary re¬ 
lief sought was the setting aside of the Regulation rather 
than enjoining, restraining and dissolving the combination 
or conspiracy which had violated and which is continuing 
to violate Federal Statutes. 

This appeal has been prosecuted from that judgment. 

STATUTES INVOLVED. 7 

The statutes involved are: 

(1) Section 3 of the Emergency Price Control Act of 
1942, as amended by Section 3 of the Act of October 2,1942, 
56 Stat. 766, which is quoted in full in paragraph 7 of the 
Complaint. (Joint App. 4-5). 

(2) Section 5 of Public Law No. 108, approved June 30, 
1945, further amending the Emergency Price Control Act 
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of 1942, as amended, which is quoted in full in paragraph 8 
of the Complaint. (Joint App. 6). 

(3) Public Law No. 132, approved July 5, 1945, making 
appropriations for the support of the Office of Price Ad¬ 
ministration for the Fiscal Year now current, which is 
quoted in Paragraph 9 of the Complaint. (Joint App. 6-7). 

(4) The Margin Requirement Regulation, the press re¬ 
lease issued March 13, 1946, by Appellee Bowles, and his 
“Directive” dated April 2, 1946, ordering and directing 
the signing of the said Regulation, are quoted in full in 
paragraphs 10, 11 and 12 of the Complaint. (Joint App. 
10-13). 

Since these statutes and regulations are quoted in the 
Complaint whicti is printed in the appendix to this brief, 
they will not be requoted at this point. 

STATEMENT OF POINTS. 

The appellants rely upon the following points in this ap¬ 
peal: 

1. There was and is a conspiracy between Appellees Por¬ 
ter and Bowles to cause and require the Appellee An¬ 
derson to violate the statutes of the United States to 
the great detriment of these appellants, and the Ap¬ 
pellee Anderson did violate the statutes of the United 
States when he approved the Regulation complained 
of and thereby joined in the conspiracy of the Appel¬ 
lees Porter and Bowles to violate the statutes of the 
United States to the irreparable and continuing injury 
of these appellants and each of them. The appellants 
are entitled to an injunction to dissolve this conspiracy 
and to restrain the three appellee participants therein 
from further injury to the appellants. 

2. The District Court of the United States for the District 
of Columbia had jurisdiction and legal duty to grant 
the relief prayed for in the Complaint and in the mo¬ 
tion for preliminary injunction. There existed no other 
adequate and expeditious remedy for the appellants. 
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3. The District Court of the United States for the District 
of Columbia erred in holding that the only reijnedy 
available to the appellants was a proceeding ip the 
United States Emergency Court of Appeals. 

| 

4. The United States Emergency Court of Appeals jdoes 
not afford due process of law, within the terms of the 
Constitution of the United States, in a suit againsjt the 
Appellees to protect the appellants from the conse¬ 
quences of Margin Requirement Regulation Np. 1, 
which was illegally approved by the Appellee Apder- 
son and illegally issued by the Appellee Porter upder 
and pursuant to an illegal directive, or order by the Ap¬ 
pellee Bowles to both Appellees Anderson and Pojrter. 

5. The United States Emergency Court of Appeals does 
not afford an adequate remedy to these appellants be¬ 
cause it does not have jurisdiction over the Appfellee 
Anderson, without whose illegal and void approval the 
Margin Requirement Regulation could not have peen 
issued, nor over the Appellee Bowles, who illegally jpur- 

* ported to direct the said Anderson to approve the 
Regulation contrary to law and to direct the Appellee 
Porter to issue the regulation notwithstanding it had 
been illegally approved by Appellee Anderson. 

6. The District Court of the United States for the Dis¬ 
trict of Columbia erred in entering its judgment'dis¬ 
missing the motion for preliminary injunction and Isus- 
taining the motion by appellees to dismiss the Com¬ 
plaint. 

SUMMARY OP ARGUMENT. | 

The equity powers of the trial court were invoked oh the 
familiar principle that an injunction will issue to restrain 
and direct a public official of the United States who pur¬ 
ports to act, and does act in violation of a statute ofj the 
United States to the irreparable injury of the complainant. 
The courts have gone so far as to enjoin any threatened 
act of such an official in violation of the statutory law, wjiere 
such act would injure the complainant. 

I cites v. Virginia-Color ado Development Co., 63 APP- 
D. C. 47, 60 Fed. (2d) 123, affirmed, 295 U. S. 639. 

Swift & Company v. United States, 276 U. S. 31|1. 


I 
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Noble v. Union River Logging Company, 147 U. S. 

165. 

Santa Fe Pacific R. Co. v. Lane, 244 U. S. 492. 

Childrens Hospital v. Atkins, 261 U. S. 525. 

Garfield v. United States, 211 U. S. 249. 

White et al. v. Macy et al., 246 U. S. 606. 

The Appellee Bowles violated the terms of Section 5 of 
Public Law No. 108, approved June 30, 1945, amending 
Section 3 of the Emergency Price Control Act of 1942, as 
amended, when he purported to direct the appellee Ander¬ 
son, as Secretary of Agriculture, in the discharge of the 
discretionary duty and responsibility imposed and reposed 
upon him in the matter of determining and publishing prices 
for agricultural commodities before any order could be 
issued by the OPA fixing or affecting prices for such agri¬ 
cultural commodities. 

Not only that, but Appellee Bowles violated this Statute, 
even though he was present at the time it was formulated 
and knew that its purpose was to prevent the Director of 
Economic Stabilization, and any other officer, from direct¬ 
ing and controlling the Secretary of Agriculture in this 
respect. 

See history of the amendment and the names of persons 
present when it was written as related by Senator Bank- 
head, the author of the amendment, on the floor of the 
Senate. Congressional Record for April 15, 1946, pages 
3744-3756. 

When the statutes of the United States, as here, repose 
and impose discretionary jurisdiction and authority in the 
Appellee Anderson as Secretary of Agriculture, that dis¬ 
cretion must be exercised by him alone. He may not be 
controlled by some other officer of the Government in the 
exercise of such discretion, nor may he delegate the same 
to others, either inside or outside of his department. 

Morgan v. United States, 298 U. S. 468-492. 

Morgan v. United States, 304 U. S. 1-26. 

Butterworth v. Hoe, 112 U. S. 50. A 




United States ex rel. Dunlap v. Black, 128 U. S. 40. 

Kendall v. Stokes, 12 Peters, 524. 

United States v. I'FaJfers, 133 U. S. 208. 

! 

The Appellee Anderson did not exercise his discretion 
and judgment in this case in the approval of the OPA ojrder 
fixing or affecting the price of both spot cotton and cbtton 
futures nor did he determine and publish the prices for! this 
agricultural commodity in accordance with the procedure 
and formula prescribed in Section 3 of the Emergency I?riee 
Control Act amendment, approved October 2, 1942; (Sec¬ 
tion 5 of Public Law No. 108, approved June 30, |945, 
amending both the Price Stabilization Act of 1942 and the 
Emergency Price Control Act of 1942; and the Secondj De¬ 
ficiency Appropriation Act, Public Law No. 132, approved 
July 5,1945. These three Statutes are quoted in pertihent 
parts in paragraphs 7, 8 and 9 of the Complaint, (jjoint 
App. 4-7.) j 

The approval by Appellee Anderson of this Margin Re¬ 
quirement Regulation shows on its face that he did not 
exercise his discretion and independent judgment, such as 
was required of him under similar statutes applied in the 
above cited Morgan v. United States cases. 

Also, this Margin Requirement Regulation shows oil its 
face that the judgment and discretion required by the! ap¬ 
plicable statutes, hereinbefore cited, were not exercised by 
the Appellee Anderson, but were, in fact, exercised by Ap¬ 
pellee Bowles contrary to the principles applied in Butfer- 
ivorth v. Hoe and similar cases. 

The Appellee Porter knew that he had no authority and 
jurisdiction to fix or affect prices for agricultural commbdi- 
ties unless and until the Appellee Anderson exercised the 
judgment and discretion required by law of him. Also!the 
Appellee Porter was on notice, by the terms of the ^ap¬ 
proval” given to this Margin Requirement Regulation, that 
Appellee Anderson had not exercised such independent 
judgment and discretion but he was in fact acting witljout 
the exercise of any judgment or discretion and as an ahto- 
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maton at the direction of Appellee Bowles who had no more 
authority to issue the direction than any man on the street. 

The whole situation spells out a combination of three 
public officials to violate the statutes of the United States, 
which they did in fact violate, in the issuance of the OPA 
Margin Requirement Regulation No. 1, which has operated 
so disastrously in the reduction of the price of raw cotton 
and in depriving the appellants of opposite parties to 
purchases or sales of cotton for future delivery in the form 
of insurance for them and their crops now growing subject 
to all the hazards of pests, weather, and changes in price. 
Appellants acted entirely outside of, and beyond the terms 
of the applicable statutes. 

Equity jurisdiction is available to restrain such viola¬ 
tions of the law, as has been determined in numerous cases. 

The United States Emergency Court of Appeals* does 
not provide an adequate remedy for the appellants. Its 
jurisdiction does not extend to the granting of injunctions 
against public officials, even though they not only violate 
the express terms of statutes enacted by the Congress but 
violate express understandings and agreements pursuant to 
which the statutes were enacted, the situation in this in¬ 
stance as related by Senator Bankhead. 

If Appellee Porter had himself issued this Regulation 
and if Appellees Anderson and Bowles had not combined 
and conspired in the issuing of the Regulation, then, of 
course, a tribunal for relief of the appellants would have 
been the United States Emergency Court of Appeals. But 
Porter did not act alone. Upon the face of the record, he 
acted under the direction and command of Appellee Bowles, 
and Appellee Anderson admitted on the record, above his 
signature and for he who runs to read, that he was acting 
under the said direction and control. 

It is the combination and conspiracy, whether with crim¬ 
inal intent is immaterial, which the appellants seek to en¬ 
join and restrain in order to prevent continued injury to 
them and for which injury they have no remedy. Inciden¬ 
tal to that relief, the appellants request a declaratory judg- 
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ment that the Regulation is illegal, void and of no effect. 

If these three appellees may so lightly disregard the 
positive and unequivocal mandate of not one statute en¬ 
acted by the Congress concerning the procedure to be fol¬ 
lowed, in fixing prices on or affecting agricultural eominodi- 
ties, but of three such statutes, coupled with the violation 
of the understanding had as to its purpose, when one of the 
statutes was drawn, in consultation with two of th^ ap¬ 
pellees, it is futile to expect them to give greater obed ience 
to the terms of a judgment of the United States Emergency 
Court of Appeals to which they are not even parties and 
cannot be made parties! 

We are here dealing with an actuality of law administra¬ 
tion in the year 1946 by public officials of the United States! 
The actuality is so plain that it is irrefutable and this 
Court, as an independent arm of the Federal Government, 
has the constitutional duty to enforce the law whei^ it is 
invoked by the citizen against public officials in thei^ Hit¬ 
lerian disregard of the terms of the statutes enacted ljy the 
Congress of the United States—statutes, be it noted, in¬ 
tended to protect the agricultural population of this (coun¬ 
try at the hands of officialdom coming from the urbaii pop¬ 
ulation. The statutes are evidence of the then Congres¬ 
sional belief that the Secretary of Agriculture, the repre¬ 
sentative in the Cabinet of the agricultural population, 
could be relied upon to see that the mandates of thq stat¬ 
utes were satisfied. 

ARGUMENT. 

L 

There Was a Conspiracy to Reduce the Price of Cotton and 
to Prevent Hedging Transactions to Protect the Cot¬ 
ton Growers Against Risks of Loss. 

While some more polite, and face-saving term mi^ht be 
sought to describe the combination of Appellees Bowles, 
Porter and Anderson in this case than the word “con¬ 
spiracy”, there seems none available which would ade¬ 
quately and properly do so. | 
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Appellee Bowles issued his Press Release on March 13, 
1946, declaring that the advance in the price of cotton 
was absorbing the increased textile prices which had been 
allowed by the OPA. Also, that he expected to control 
that price by having the Appellee Porter issue a regulation 
fixing the margin requirements on the Cotton Exchanges 
for trading in cotton futures; that is, in buying and selling 
cotton for future deliveries. Senator Eastland, of Missis¬ 
sippi said on the floor of the Senate with respect to this 
Press Release pronouncement by Mr. Bowles, that: 

“When Mr. Bowles says that the increase in the 
price of cotton is responsible for the shirt shortage and 
for the goods shortage, as he is quoted in the news¬ 
papers as saying, his statement is absolutely and ut¬ 
terly false. The American people are entitled to have 
confidence in statements made by high officials of the 
Government. The least that the President of the 
United States can do is to discharge this man.” (Cong. 
Rec. April 15, 1946, at pages 3753 and 3754). 

The Court is invited to read Senator Eastland’s remarks 
in full. Appellee Porter did not immediately issue the Reg¬ 
ulation fixing the margins on trading in cotton futures and 
the reason for the delay is that he could not issue such an 
order without the prior approval of the Appellee Anderson, 
Secretary of Agriculture, as required in Section 3 of the 
Act of October 2,1942, amending the Emergency Price Con¬ 
trol Act of 1942, and in Section 5 of Public Law No. 108, 
approved June 30, 1945, amending both the Emergency 
Price Control Act under which Porter functions and also 
the Stabilization Act of 1942, under which Bowles functions. 
These sections are quoted in full in paragraphs 7 and 8 of 
the Complaint (Joint App. 4-6), to which the attention of 
the Court is invited. 

Appellee Anderson did not approve any such an order 
because he well knew from the publications of his own de¬ 
partment, written by agricultural technicians, that out of a 
consumer’s dollar for the purchase of cotton cloth, less 
than 7 cents goes to the producers of cotton. 



15 


There has been deposited with the Clerk of this C^urt 
for its use, Technical Bulletin No. 891, March 1945, issued 
by the United States Department of Agriculture. On page 
5 thereof is a graph showing the division of the consuirjer’s 
dollar both in cents and in percentages. This graph slfows 
less than 7 cents of the dollar went to the producer of j cot¬ 
ton and that approximately 85 per cent of the consunier’s 
dollar went for “marketing and manufacturing margins.’’ 
On page 6 of this official publication it is stated that: 

“Approximations were made to show the average 
distribution of the consumer’s dollar for apparel! and 
household goods on the basis of specific conversions 
made or services rendered and on the basis of| the 
agency making the conversions or rendering the ser¬ 
vices. The results show that, on the average, about 
7.5 per cent of the consumer’s dollar went to grojvers 
for farm production, 0.7 per cent for ginning and I bal¬ 
ing, 2.1 per cent for all services rendered in taking 
cotton from gins and delivering it to mills, 10.^ for 
spinning yarn and weaving cloth, 8.5 per cent for [dye¬ 
ing and finishing the cloth, 29.9 per cent for manufac¬ 
turing apparel and household goods, 8.2 per cent for 
wholesaling, and 32.6 for retailing (fig. 3).” j 

These being the facts, of course Appellee Anderson Could 
not subscribe to the ex cathedra statements of Appbllee 
Bowles in his Press Release and in his directive (quoted in 
paragraphs 10 and 11, respectively, of the complaint Joint 
App. 7-10), to the effect that the increase in the pricje of 
cotton textiles was due to the increase in price of raw cot¬ 
ton. These official records prove beyond doubt the cor¬ 
rectness of Senator Eastland’s above-quoted statements to 
the effect that Appellee Bowles was grossly in error. 

The basis for the errors in Appellee Bowles’ statement 
in this respect may be found in Senator Eastland’s descrip¬ 
tion of the qualifications of the subordinates in the textile 
division of the OP A which he stated he took from thd offi¬ 
cial personnel records of the principal men employed there¬ 
in. Senator Eastland’s remarks on the floor of the Sejnate 
in these respects are found in the Congressional Record of 
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April 15, 1946, pages 3753 to 3754, inclusive, as above 
stated. 

Had Appellee Anderson made the determinations and 
publications of prices of cotton, as he was required to do 
by the terms of Section 3 of the Act of October 2, 1942, 
56 Stat. 766, amending the Emergency Price Control Act 
of 1942, and as required by the terms of the Second De¬ 
ficiency Appropriation Act, Public Law No. 132, approved 
July 5, 1946 (both of which are quoted in paragraphs 7 
and 9 of the Complaint, Joint App. 4-5, 6-7), he would have 
been compelled to find substantially as officially stated 
in Technical Bulletin No. 891, March 1945, as above quoted. 
Therefore, he did not voluntarily give his written approval 
to any price fixing order for cotton as required to be done 
by Section 5, of Public Law No. 108, approved June 30, 
1945, amending both the Emergency Price Control and the 
Stabilization Acts (quoted in paragraph 8 of the Complaint, 
Joint App. 6), ‘‘notwithstanding any other provision of 
this or any other act” before such order could be effective. 

Such approval having been withheld from March 13 to 
April 2, 1946, by Appellee Anderson, Appellee Bowles is¬ 
sued his order on that day to the effect that Appellee An¬ 
derson should approve a Margin Requirement Regulation 
designed to reduce the price of cotton and Appellee Porter 
should issue it. This was done by Appellee Bowles, even 
though the said Section 5 of the Act of June 30, 1945, had 
provided that without prior written approval by the Secre¬ 
tary of Agriculture and “notwithstanding any other pro¬ 
vision of this or any other law, no action shall be taken 
under this Act by the Administrator or any other person 
• * # with respect to any agricultural commodity.” 

In the face of the terms of this specific statute, the said 
directive of April 2, 1946, was issued by the Appellee 
Bowles and the Appellee Anderson gave his written ap¬ 
proval, without the exercise of any discretion as he himself 
admits above his signature on the Regulation. 

This Regulation had been drafted prior to the issuance 
of the directive, as seems apparent. Otherwise it could not 
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have been available for the signature of Appellee Ajnder- 
son on the same day that the directive was issued to him 
by Appellee Bowles to sign the same. There is at least 
an inference, amounting to a certainty, that all three of 
the appellees had been in conference prior to April 2, 1946, 
and that the issuance of the directive, as well as the ap¬ 
proval and issuance of the Regulation, were at the jinsti- 
gation of Appellees Bowles and Porter with the reluctant 
acquiescence of Appellant Anderson, who sought to protect 
himself by stating on the Regulation the reasons wljiy he 
signed his name to it. 

The history and reasons for this Section 5 of th^ Act 
approved June 30, 1946, were stated by Senator Bankhead 
of Alabama on the floor of the United States Senate on 
April 15, 1946 (Congressional Record of that day, images 
3755-3756) with reference to this particular Margirj Re¬ 
quirement Regulation that there was a strong grofip of 
Senators who did not believe the OPA Administrator 
should have uncontrolled authority to fix or regulate prices 
affecting farm products and that: 

“As a result, I prepared and offered in the Coriimit- 
tee on Banking and Currency, of which I was a mem¬ 
ber, an amendment requiring the Administrator of the 
OPA to secure approval of the Secretary of Agricul¬ 
ture before he took any action affecting agricultural 
commodities. We had a great fight over that amend¬ 
ment. Many members of the Senate who are no>v on 
the floor participated in that fight. I see in the Cham¬ 
ber at this time the Senator from Oklahoma (Mr. 
Thomas), who took an active part in the struggle ■tyhich 
occurred at that time. A contest was waged here in 
the Senate. It was a fight against the Administration 
led by the popular Mr. Roosevelt, our late President. 
That fight resulted in the adoption of the amendment 
I had proposed. We thought that probably it assured 
having at least any action affecting agricultural com¬ 
modities approved by some one who was familiar with 
agricultural conditions and who would prevent abuses 
and maladministration as a result of ignorance of agri¬ 
cultural conditions. So we went along. But finally it 
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developed that an Economic Stabilization Director had 
been created. When the Secretary of Agriculture and 
the Administrator of the OPA were not in accord, the 
Stabilization Director made the decision as to what 
should be done, even when in doing so, he overrode the 
will of the Secretary of Agriculture, whose consent 
was required by law. Such action resulted in great 
antagonisms and resentments, and in the destruction 
of the effectiveness of the statute which was enacted i 
after great effort, as I have stated, on the part of the 
Administration forces. The Senate passed the mea¬ 
sure, and it was referred to a Conference Committee. i 
Subsequently it was enacted into law.” 

After referring to the overriding and ignoring of the 
statutory requirements under power claimed pursuant to 
the War Powers Act, Senator Bankhead continued: 

“So, at the last session when we were considering 
the continuance of the Price Control Act, in face of 
all of the complaints which were being made with 
regard to the power of the Secretary of Agriculture 
being neutralized and overridden, we took up again 
the subject in conference. We had Mr. Bowles pres¬ 
ent. We had Mr. Fred Vinson present. At that 
time he was stabilization director, or, at least was 
occupying a similar office. It was just about the time 
when Mr. Anderson was appointed Secretary of Agri¬ 
culture. He also was present. He discussed how he 
could write the amendment so as to prevent the inter¬ 
vention of any outside agency or individual. We dis¬ 
cussed how we could frame a law which would con¬ 
tinue in the Secretary of Agriculture the power which 
the Congress had given him when passing the original 
Price Control Law. The Senator from Ohio (Mr. 
Taft) was a member of the conference committee. 
There were other members of great ability. There 
were on the conference committee strong members of 
the House. I have before me the price control lan¬ 
guage which was agreed upon at the time, and which is 
now the law. We inserted certain language in the 
amendment which had been adopted in 1942. Because 
there had been some controversy about whether the 
Secretary of Agriculture had agreed to certain actions, 






the language was incorporated. It was read to the 
gentlemen to whom I have referred who were present 
at the conference. They knew what the conferees in¬ 
tended, and it later received the approval of both 
Houses of Congress. Here is the language: 

‘Notwithstanding any other provisions of this, pr any 
other law— 

“The War Powers Act or anything else— 

‘No action shall be taken under this Act by the ad¬ 
ministrator or any other person’— 

“We incorporated those words so as to include the 
President of the United States— 

‘Without prior written approval’— 

“That is what we included the last time— 

‘of the Secretary of Agriculture with respect io any 
agricultural commodity! 

* * * * • • # * I • 

l 

“After the Secretary of Agriculture had for more 
than 2 weeks declined to approve an order whiph was 
sought to be issued by Mr. Paul Porter as Administra¬ 
tor of the OP A fixing the margins which the comxjnodity 
exchanges of this country should require on cotton— 
if it could be done in connection with cotton it| could 
be done in connection with all other commodities—Mr. 
Bowles issued an order directing the Secretary of Agri¬ 
culture to affix his approval. In affixing his approval, 
the Secretary merely said, in substance, ‘ Approved un¬ 
der the order of the Economic Director.’ That is of 
record. That is the only approval that was | given. 
But, was it an approval? Was it free and voluntary? 
Was it the result of the exercise of the judgment! of the 
official to whom the Congress said must approve jbefore 
an order could become effective, or was it an evasion 
and a subterfuge? Was it an unlawful usurpation of 
power? I submit, Mr. President, that it represents gov¬ 
ernment by man and not by law. It is governrr>ent by 
Mr. Bowles acting as Stabilization Director, and not by 
the official who was directed by Congress to act |in this 
respect.” 

We submit that the undisputed and indisputable facts 
establish a conspiracy among the three appelleesJ albeit 
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Anderson was a reluctant one, to violate the terms of Sec¬ 
tion 3 of the Act of October 2, 1942, and the terms of the 
Second Deficiency Act of July 5, 1946 (quoted in para¬ 
graphs 7 and 8 of the Complaint, Joint App. 4-5, 6-7), and 
to give color of compliance with Section 5 of the Act ap¬ 
proved June 30, 1946 (quoted in paragraph 8 of the Com¬ 
plaint, Joint App. 5-6), to the great injury of these appel¬ 
lants and all cotton producers and all Cotton Exchange mer¬ 
chants similarly situated. The extent of the injury to May 
1, 1946, has been heretofore stated and it is daily continu¬ 
ing. What is more, it bids fair to seriously injure all of the 
American people through resulting in a much curtailed cot¬ 
ton crop production for the present growing season. 

This seems to be a case of first impression of three Gov¬ 
ernment officials in an equal number of different United 
States agencies acting together to violate the plain and un¬ 
ambiguous terms of statutes of the United States to the in¬ 
jury of private citizens. 

There have been instances where an individual public offi¬ 
cial has violated or threatened to violate a statute of the 
United States to the injury of a private citizen and such 
official has been enjoined and restrained by the courts from 
doing so. 

A case of officials of the same agency violating the law 
was that of White et al. v. Macy et al., 246 U. S. 606, which 
had been decided below in 215 Fed. 456 and in 224 Fed. 359. 
Justice Holmes wrote the unanimous opinion of the Su¬ 
preme Court of the United States upholding the issuance of 
an injunction to restrain the violation of the statute in that 
case by the Board of Tea Appeals in the Customs Service 
of the United States Treasury Department. In the course 
of the opinion, Justice Holmes said: 

“The Secretary and the board must keep within the 
statute, Merritt v. Welsh, 104 U. S. 694, which goes to 
. their jurisdiction, see Interstate Commerce Commission 
v. Northern Pacific Ry. Co., 216 U. S. 538, 544, and we 
see no reason why the restriction should not be en¬ 
forced by injunction as it was for instance, in Bacon v. 




Rutland R. R. Co., 232 U. S. 134; Philadelphia Co. v. 
Stimson, 223 U. S. 605, 620. Santa Fe Pacific R. R\ Co. 
v. Lane, 224 U. S. 492. We are satisfied that no other 
remedy, if there is any other, will secure plaintiff’s 
rights.” 

I 

To the same effect with respect to Government officials 
acting singly are Lipke v. Lederer, 259 U. S. 447; Ludwig v. 
Western Union Telegraph Company, 216 U. S. 146; Colo¬ 
rado v. Toll, 268 U. S’. 228; and the leading case of Nol\le v. 
Union River Logging Company, 147 U. S. 165. In the lat¬ 
ter case, after citing numerous cases where mandamus had 
either been granted or denied by the courts, the Supreme 

Court of the United States said: I 

| 

“We have no doubt the principle of these decisions 
applies to a case wherein it is contended that th£ act 
of the head of a Department, under any view that could 
be taken of the facts that were laid before them, was 
ultra vires and beyond the scope of his authority!. If 
he has no power at all to do the act complained ojf, he 
is as much subject to an injunction as he would bb to a 
mandamus if he refused to do an act which thb law 
plainly required him to do. As observed by Mr. Jqstice 
Bradley in Board of Liquidation v. McComb, 92 U. S. 
531, 541, 1 But it has been well settled that when a plain 
official duty, requiring no exercise of discretion, is to 
be performed, and performance refused, any phrson 
who will sustain personal injury by such refusal may 
have a mandamus to compel its performance; and Iwhen 
such duty is threatened to be violated by some positive 
official act, any person who will sustain personal in¬ 
jury thereby, for which compensation cannot be h!ad at 
law, may have an injunction to prevent it. In such bases 
the writs of mandamus and injunction are somewhat 
correlative of each other.’ ” 

i 

Being able to restrain any group of public officials in the 
same agency and a single official who violate or threaten to 
violate the plain and unambiguous terms of a statute, to 
the irreparable injury of a private citizen, as in the above 
cited cases, it would seem to more than follow that Such a 
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private citizen is entitled, as of right, to an injunction re¬ 
straining three public officials in as many different Govern¬ 
ment agencies who have combined and consipired, as here, 
to violate, and who have violated, at least three statutes of 
the United States. 

It has been held that a conspiracy is a combination of two 
or more persons—and we here have a combination of three 
—by concerted action to accompish an unlawful purpose. 
Pettibone v. United States, 148 U. S. 197; Aikens v. Wiscon¬ 
sin, 195 U. S., 194; Grenada Lumber Company v. Missis¬ 
sippi, 217 U. S. 433; Hyde v. United States, 225 U. S. 347. 
Who can doubt that there was a combination here to bring 
about the issuance of Margin Requirement Regulation No. 
1, notwithstanding the failure of the Appellee Anderson to 
comply with Section 3 of the Act of October 2,1942 and the 
terms of the Second Deficiency Appropriation Act of July 
5,1945 and notwithstanding his failure to exercise an inde¬ 
pendent judgment and discretion as contemplated and re¬ 
quired by Section 5 of the Act of June 30,1945, without all 
of which no such regulation could be issued in accordance 
with law? Moreover, this combination and conspiracy of 
the three appellees was necessary to- enable Appellee 
Bowles to direct and secure the issuance of this Margin Re¬ 
quirement Regulation in the very teeth of Section 5 of the 
Act of June 30, 1946, and the history thereof as related 
by Senator Bankhead in the above quoted extracts from his 
uncontradicted statements on the floor of the United States 
Senate. 

If such an incident as this is to be condoned and not 
restrained by the courts of this country, Congress will go 
through useless gestures when it solemnly holds hearings, 
conducts debates, engages in conferences between represen¬ 
tatives of the two Houses and enacts statutes. We shall in¬ 
deed then have a Government of men and not of laws. 


* 
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n. 

• 

The Right of the Appellants to Seek Relief by Injunction 
and the Jurisdiction of the Court to Grant Such Relief 
Are Not Defeated by the Terms of the Emergency 
Price Control Act, as Amended, Which Confers Juris¬ 
diction on the United States Emergency Court of .Ap¬ 
peals to Review and Set Aside an Order Issued by the 
Appellee Porter as Administrator of the Office of Price 
Administration. 

The jurisdiction of the District Court of the United States 
for the District of Columbia is unlike that of the other dis¬ 
trict Courts of the United States. 

It may be conceded that the District Courts of the Unijted 
States outside of the District of Columbia are statutory 
courts and have no jurisdiction except that expressly oil by 
implication conferred upon them by statute. 

However, it is familiar learning to this Court and Bar 
that the District Court of the United States for the District 
of Columbia has dual jurisdiction. Except where repealed 
or modified by statute, the court below has all of the com¬ 
mon law jurisdiction of the courts in the State of Maryland 
at the time the present District of Columbia was carded 
out of said State. In addition, it has the statutory juris¬ 
diction conferred generally on District Courts of the United 
States. 

This peculiar and broader jurisdiction of the Districj; of 
Columbia courts was pointed out by the Supreme Court of 
the United States in its early days in Kendall v. Stores, 
12 Peters 524. The conclusion in this respect was reiter¬ 
ated and confirmed as recently as O’Donoghue v. United 
States, 289 U. S. 516-563. The United States Court of Ap¬ 
peals has jurisdiction to review the trial courts in the exer¬ 
cise of their jurisdiction, whether statutory or based on 
the common law. 

This fact must be constantly borne in mind when chses 

in other jurisdictions are cited with respect to juris^ic- 

* 
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tional issues in the Federal Courts of the District of Co¬ 
lumbia. If a United States court outside of the District 
of Columbia does not have jurisdiction in a matter, it does 
not necessarily follow that the Federal courts for the Dis¬ 
trict of Columbia likewise do not have jurisdiction. This 
is more particularly true of mandamus and injunction pro¬ 
ceedings against Federal officers in the District of Colum¬ 
bia, as is illustrated in the above cited Kendall v. Stokes 
and O’Donoghue v. United States cases. 

It may be conceded that if the Appellees Anderson and 
Bowles were not involved in this matter, and Appellee 
Porter had acted alone—there thus being no combination 
and conspiracy to violate the statutes of the United States 
to the irreparable injury of these appellants—the remedy 
against the illegal Margin Requirement Regulation No. 1 
would be in the United States Emergency Court of Appeals, 
provided the appellants were not daily sustaining further 
irreparable injury. But such is not the case here. 

In White et at. v. Macy et al., supra, Mr. Justice Holmes 
pointed out that the complainants could have their injunc¬ 
tion to restrain a violation of the law by a group of public 
officials, acting in unison, because the Court was satisfied 
“that no other remedy, if there is any other, will secure 
plaintiffs’ rights”. 

In Butterworth v. Hoe, 112 U. S. 50, there is the generally 
overlooked fact that there were statutory appeals to the 
courts from the refusal of the Commissioner of Patents to 
issue a patent—which he had first concluded to issue and 
had been reversed by the Secretary of the Interior, his 
superior officer, without authority of law. There was no 
such statutory appeal to the courts from the void decision 
by the Secretary of the Interior. The Supreme Court of 
the United States affirmed the issuance of mandamus 
against the Commissioner of Patents, requiring him to 
issue the patent. 

That case is on all fours with this case. In both cases 
there exists statutory proceedings for appeal from the de¬ 
cisions of some of the officers involved—in the Butterworth 
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v. Hoe case from the Commissioner of Patents and in this 
case from the OPA Administrator Porter. Howevet, in 
both cases other officers of the Government had interfered: 
In the Butterworth v. Hoe case the Secretary of thej In¬ 
terior had interfered without authority of law and jhad 
purported to reverse the decision of his subordinate Com¬ 
missioner of Patents. No appeal from the said Secretary 
of the Interior existed in that case. In this case, Appellee 
Bowles without authority of law and in the teeth of the act 
of June 30, 1945, which is subsequent in point of time to 
any statute under which he can claim jurisdiction, directed 
OPA Administrator Porter to issue the Regulation and glso 
in the teeth of the same statute, as well as the prior and 
subsequent statutes approved October 2, 1942, and July 5, 
1945, respectively, directed the Appellee Anderson to ap¬ 
prove the regulation, notwithstanding Anderson had not 
made the determinations and issued the publication? of 
prices in accordance with the formulae contained in the 
Act approved October 2, 1942, and in the Deficiency Ap¬ 
propriation Act of July 5, 1945! 

The United States Emergency Court of Appeals ha? no 
more jurisdiction over Appellees Bowles and Anderson 
than did the appeal court have jurisdiction over the Secre¬ 
tary of the Interior in Butterworth v. Hoe , which is abso- 
lutelv none. 

Appellees Bowles and Anderson are necessary and indis¬ 
pensable parties in this case. Bowles caused the Regula¬ 
tion to be issued in the teeth of Section 5 of the Ac|; of 
June 30, 1945, enacted specifically for the purpose of pre¬ 
venting the Director of Economic Stabilization or any o^her 
official from “directing” the Secretary of Agriculture; khat 
is to prevent the Secretary of Agriculture from being ^on- 
strained, forced, and directed to approve any regulation or 
order to be issued by anyone fixing or affecting the prices 
of agricultural commodities. Anderson is likewise a neces¬ 
sary party because without his approval, even though in 
form only, no such an order could be issued. 
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Furthermore, the United States Emergency Court of Ap¬ 
peals does not afford an adequate remedy for the relief of 
the appellants. 

In the first place, without the joining of Appellees Bowles 
and Anderson, no order or judgment entered by the said 
Emergency Court of Appeals would be binding upon them. 
The ink could not dry on any judgment of that Court in 
favor of the appellants before Bowles could issue another 
directive requiring the issuance of another regulation and 
requiring Anderson to approve it. The latter has already 
shown by his signing on April 2, 1946, of the Regulation 
pursuant to the directive of April 2, 1946, that he is quite 
agile in complying with Appellee Bowles’ directives! 

In the second place, the processes of the United States 
Emergency Court of Appeals are too slow to prevent griev¬ 
ous continuing injury to the appellants. That injury is pil¬ 
ing up every day that the Regulation is outstanding. Be¬ 
fore the appellants could get an appeal heard and deter¬ 
mined by the Emergency Court of Appeals, the cotton crop 
now growing would be harvested. In the meanwhile, the 
cotton growing appellants would have been unable to buy 
or sell cotton futures to protect their crops of cotton from 
weather and pests or from the nose dives in the market 
price of cotton which is now taking place by reason of the 
Margin Requirement Regulation, as above shown. 

The absence of a complete and adequate remedy at law 
has traditionally constituted sufficient grounds to invoke the 
jurisdiction of equity, as indicated by Mr. Justice Holmes 
in the above cited White et al. v. Mazy et al. case. While 
not an equity proceeding, mandamus partakes of the char¬ 
acteristics of such a proceeding, as was pointed out by the 
Supreme Court in Noble v. Union River Logging Company, 
supra. There have been numerous cases in the courts of 
this jurisdiction where mandamus was granted, even though 
there existed jurisdiction at law in the courts, including the 
United States Court of Claims, over suits to recover the 
amounts claimed in the mandamus proceeding. A more re- 
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cent case of that character is Miguel v. McCarl, 291 X? - . S. 
442. 

The presence of a remedy at law in the United Spates 
Emergency Court of Appeals does not deny the equity 
jurisdiction of the courts in this case, particularly whei^ the 
rights of the appellants must be protected now from thejcon- 
tinuing illegal acts of the appellees; particularly wheij the 
Emergency Court of Appeals has no jurisdiction over two 
of the appellees who have violated the statutes to thp ir¬ 
reparable injury of the appellants; and particularly \^hen 
adequate relief cannot be given the appellants by enjoining 
and restraining the appellees from continuing the combina¬ 
tion and conspiracy which made possible the issuanc^ of 
the void Margin Requirement Regulation No. 1. 

in. 

Margin Requirement Regulation No. 1 is Not Merely Void¬ 
able. It is Absolutely Void. 

Much of the argument in support of this proposition! has 
been made in support of the two preceding propositions of 
law. However, that argument needs restatement and 
elaboration. 

The first reason why it is absolutely void is that the! Ap¬ 
pellee Porter could not issue any regulation fixing or affect¬ 
ing the prices of agricultural commodities without the prior 
written approval of the Appellee Anderson, as Secretary of 
Agriculture. Under Section 5 of the Act approved Jun|e 30, 
1945 (quoted in paragraph 8 of the Complaint, Joint App. 
5-6), this conclusion is too plain for serious argument. ! 

While the Secretary of Agriculture did affix his signature 
to the Regulation on April 2, 1946, he wrote above his I sig¬ 
nature the words: “Approved (By direction of the Direc¬ 
tor of Economic Stabilization).” (Joint App. 13.) 

This was not such an approval, in the exercise of the in¬ 
dependent judgment and discretion of the Secretary of Ag¬ 
riculture, as was required to be exercised by the abovb re¬ 
ferred to Section 5 of the Act of June 30,1945. Fortunately 


| 
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for appellants, the Supreme Court of the United States has 
twice determined substantially this same issue in the two 
recent cases of Morgan v. United States, reported in 298 
U. S. 46S-492 and in 304 U. S. 1, 26. 

The Morgan case included some fifty suits for injunction 
to restrain the Secretary of Agriculture from enforcing 
certain rates which it was claimed he had determined to be 
fair and reasonable rates to be paid for buying and selling 
livestock in the Kansas City Stockyards. It was claimed 
and—as it was not there admitted, as here—it was proven 
in these cases by the parties injured that the Secretary of 
Agriculture did not exercise an independent judgment and 
discretion. The court said, among other things, that: 

“The proceeding is not one of ordinary administra¬ 
tion, conformable to the standards governing duties of 
a purely administrative character. It is a proceeding 
looking to legislative action in the fixing of market 
agencies. And, while the order is legislative and gives 
to the proceeding its distinctive character (Louisville 
& N. R. R. Co. v. Garrett, 231 U. S. 307) it is a proceed¬ 
ing which bv virtue of the authoritv conferred has 
special attributes. The Secretary as the agent of Con¬ 
gress in making the rates, must make them in ac¬ 
cordance with the standards and under the limitations 
which Congress has prescribed. Congress has required 
the Secretary to determine as a condition of action 
that the existing rates are or will be ‘unjust, unreason¬ 
able and discriminatory.’ If and when he so finds, he 
may ‘determine and prescribe’ what shall be the just 
and reasonable rate, or the maximum or minimum rate 
thereafter to be charged. That duty is widely different 
from ordinarv executive action.” 

The court held in that case that the Secretary had to 
“consider and appraise the evidence which justifies” the 
determinations. He could not delegate that authority to 
subordinates—much less permit some official outside of his 
department to make the decision for him. The dispute in 
that case affected a few men in the Kansas City Stock- 
yards. The dispute here affects the entire cotton growing 




industry, marketing industry, and cotton manufacturing 
industry in the United States and the duty enjoined on him 
in the Packers and Stockyards Act is no more explicit than 
the duty enjoined upon him under Section 3 of the Emer¬ 
gency Price Control Act, as amended, including the amend¬ 
ments in Section 5 of the Act of June 30, 1045 and ip the 
act of July 5,1945. 

Here Appellee Anderson did not even attempt to delegate 
the duty and responsibility to his subordinates nor did he 
attempt to exercise the same himself. He acted, and adjmits 
in writing that he acted, in accordance with a directive he 
received from Appellee Bowles and on the same daji the 
directive was received. His action is obviously illegal un¬ 
der the above cited Morgan Cases. 

His approval being illegal no valid order can be leased 
thereon. 

The second reason why this Regulation is absolutely!void 
is that Appellee Anderson, before affixing his signature to 
the Regulation pursuant to the direction of Appellee 
Bowles, did not observe the formulae prescribed in Section 
3 of the Act approved October 2,1942, amending the Emer¬ 
gency Price Control Act (quoted in paragraph 7 of the 
Complaint, Joint App. 4-5), and had not made the deter¬ 
minations and issued the publications of prices as therein 
required. These formulae and these directions to the Sec¬ 
retary of Agriculture were repeated in the Second Defi¬ 
ciency Appropriation Act of July 5, 1945 (quoted in para¬ 
graph 9 of the Complaint, Joint App. 6-7), with a prohibi¬ 
tion against the use of any appropriated money to enforce 
any such order fixing or affecting prices for agricultural 
commodities which had not been so determined and pub¬ 
lished by the Secretary of Agriculture. 

It is alleged in paragraph 16 of the Complaint, and not 
denied, that the Appellee Anderson did not determine and 
publish the prices as he was directed to do in the above 
cited statutes before he signed the Regulation undef the 
direction of Appellee Bowles (Joint App. 15). It seems 
obvious that this allegation is correct and could not qe de- 
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nied because the directive was issued April 2, 1946, and 
Appellee Anderson signed the Regulation the same day. 

Be it noted that the Congress at first believed that with 
such directions in the statute, requiring the Secretary of 
Agriculture to determine and publish the prices of agri¬ 
cultural commodities in accordance with the formulae 
therein prescribed, no price fixing orders would be issued 
until he had done so. Later, as related by Senator Bank- 
head in the above quoted statements made by him on the 
floor of the Senate, it was learned that orders fixing the 
prices or affecting the prices of agricultural products were 
being issued without such determinations having been made 
by the Secretary of Agriculture. 

Congress then strengthened and tightened the law by 
the amendment of June 30, 1945, prohibiting any one from 
issuing any order fixing or affecting prices of agricultural 
commodities without the prior approval of the Secretary of 
Agriculture and, a few days later, by prohibiting in the 
Appropriation Act of July 5,1945, the uses of public money 
to enforce any such order unless it had been issued after 
the Secretary had made the determinations and had issued 
the published prices as required in Section 3 of the Act of 
October 2, 1942, amending the Emergency Price Control 
Act. Apparently Congress erroneously assumed that who¬ 
ever might be Secretary of Agriculture could be relied upon 
to refuse to approve any regulation or order fixing or af¬ 
fecting the prices of agricultural commodities unless the 
facts theretofore established under the procedure pre¬ 
scribed in Section 3 of the Act of October 2, 1942, justified 
such approval. 

It is now established beyond doubt that the Appellee Sec¬ 
retary of Agriculture cannot be so relied upon. 

The third reason why the Regulation is absolutely void is 
that it was caused to be issued by Price Stabilization Direc¬ 
tor Bowles in the teeth of the above referred to statutes, 
particularly Section 5 of the Act of June 30,1945, which was 
enacted after the date of any statute under which he could 
claim any authority whatever and for the specific purpose 
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of preventing any one, including the President of the 
United States, as stated by Senator Bankhead, from issu¬ 
ing an order or regulation fixing or affecting prices off ag¬ 
ricultural commodities without the prior written approval 
of the Secretary of Agriculture. 

As above stated, Congress assumed, and properly so, that 
the Secretary of Agriculture would exercise his independent 
judgment and discretion in giving such written approval 
after he had made the determinations and published! the 
prices in accordance with the formulae prescribed in Sec¬ 
tion 3 of the Act approved October 2, 1942, which wer^ re¬ 
peated in the Appropriation Act of July 5, 1945. 

Whatever jurisdiction Appellee Bowles 7 predecessoir, in 
the office of Price Stabilization Director, may have had to 
issue directives to Appellee Anderson or his predecessor 
Secretary of Agriculture had ceased to exist by virtue of 
Section 5 of the Act of July 5, 1945, as to these particular 
matters. Also, whatever authority former Price Adminis¬ 
trator Bowles may have had to use appropriated moneys to 
enforce such orders issued under direction of the Ifrice 
Stabilization Director had ceased to exist in the present 
OPA Administrator Porter on April 9, 1946, by virtue of 
the Appropriation Act approved July 5,1945. 

Appellee Porter is actually violating the terms of the Ap¬ 
propriation Act approved July 5, 1945, every timi he 
spends, or causes a dime to be spent in the enforcement of 
this Margin Requirement Regulation No. 1 which was issued 
without any compliance by Appellee Anderson of the direc¬ 
tions therein contained. This matter will be the concern 
of the Senate and House Committees on Appropriations 
and of the Comptroller General of the United States. 

If, as held by Mr. Justice Holmes in White et al. v. Macy 
et al ., above cited, it is illegal for officers of the United 
States to violate the law in rejecting tea because it lias a 
little coloring matter in it and they will be restrained^ and 
enjoined from continuing such violation, how much inore 
readily should this Court enjoin and restrain the appellees 
in their violation of three specific statutes of the United 
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States in directing, aiding and in issuing this Margin Re¬ 
quirement Regulation which has already caused much loss 
and damage to the appellants and to literally millions of 
people in the United States whose chief money crop is cot¬ 
ton! , 

No conspiracy was ever devised by the wit of man than 
this one to more effectually render a great agricultural pop¬ 
ulation the serfs and helots of an urban population. 

This result cannot be camouflaged by any claim that the 
price of cotton from the seed to the textile mills, aggregat¬ 
ing 9.22 per cent out of a total of 100 per cent in the con¬ 
sumers J dollar, has resulted in the high price or scarcity of 
cotton goods when this same urban population received the 
balance of more than 90 per cent of that dollar according 
to the official figures compiled by Appellee Anderson’s own 
department. 

This Margin Requirement Regulation No. 1 should be de¬ 
clared void by this Court. 

IV. 

Appellees Incorrectly Argued in the Court Below that the 
Cotton Growing Appellants Were Exempted from the 
Terms of Margin Requirement Order No. 1. 

This argument is based on the last sentence of section 1 
of the Margin Requirement Regulation No. 1, as follows: 

“This regulation shall not apply to bona fide hedg¬ 
ing transactions as defined in section 4a (3) of the Com¬ 
modity Exchange Act nor to net positions in cotton fu¬ 
tures to the extent that such positions are shown to 
represent straddles or spreads between cotton futures 
or markets, nor to minimum initial margins required 
by the clearing associations serving the contract mar¬ 
kets.” (Joint App. 10-11) 

Section 4a(3) of the Commodity Exchange Act is Title 7, 
Section 6a, U. S. Code, and subsection 3 thereof provides 
that: 



“No order issued under paragraph (1) of this sec¬ 
tion shall apply to transactions which are shown to be 
bona fide hedging transactions. For the purposed of 
this paragraph bona fide hedging transactions ^hall 
mean sales of any commodity for future delivery ob or 
subject to the rules of any board of trade to the* extent 
that such sales are offset in quantity by the ownership 
or purchase of the same cash commodity or, conver$elv, 
purchases of any commodity for future delivery o^i or 
subject to the rules of any board of trade to the exjtent 
that such purchases are offset by sales of the same cash 
commodity. There shall be included in the amount of 
any commodity which may be hedged by any person— 

(A) the amount of such commodity such persdn is 
raising, or in good faith intends or expects to rdise, 
within the next twelve months, on land (in the United 
States or its territories) which such person dwns 
or leases; 

(B) and amount of such commodity the sale of which 
for future delivery would be a reasonable hedge aga[inst 
against the products or byproducts of such commodity 
owned or purchased by such person, or the purchade of 
which for future delivery would be a reasonable hedge 
against the sale of any product or byproduct of duch 
commodity by such person.” 

Obviously, this exemption in this order of April 3,19^6 is 
absolutely worthless to the cotton farmer. He may!sell 
4,000 bales of cotton, for instance, which he expects to ^row 
on his plantation without depositing the margin of $50.00 a 
bale PROVIDED, ALWAYS, HE CAN FIND A BUYER 
ON THE COTTON EXCHANGE OF SUCH COTTON 
FUTURES. The buyer of the cotton futures would ljave 
to deposit $50 a bale or $200,000 in order to purchase; the 
said 4,000 bales of cotton futures. The result is that; the 
farmer can find no buyer of his cotton futures and hdnce 
there is in fact no cotton futures market for him. 

Also, if in April the cotton grower concludes that he 
ought normally to produce 4,000 bales of cotton but Con¬ 
sidering the possibility of drought, dust storms, cotton jvee- 
vil, hurricanes, etc., he might not be able to do so, and wants 
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to purchase 4,000 bales of cotton for future delivery, he 
could make the purchase IF HE COULD FIND A SELLER 
ON THE COTTON EXCHANGES. Any such a seller, 
(unless he happened to be another farmer and the chance 
that he would be is so remote as to be unworthy of consid¬ 
eration), vrould have to deposit $50 a bale or an aggregate 
of $200,000 as margins. The result is that the cotton far¬ 
mer could not make the purchase for future delivery. 

The fact of the matter is that under our economic system 
for the past half century or more, the cotton risks for both 
the producer and the manufacturer are carried by specu¬ 
lators on the cotton exchanges who either buy or sell for 
future deliveries through their brokers thereon, to the op¬ 
posite party whether he be a grower or manufacturer, con¬ 
stituting an opposite party to the transaction he wishes to 
consummate. It requires both a buyer and a seller and if 
the broker or speculator be eliminated from the futures 
market by prohibitive margin requirements, the futures’ 
markets are destroyed for everyone, including the cotton 
farmer and manufacturer exempted under the terms of Sec¬ 
tion 4a(3) of the Commodity Exchange Act. 

However, the difference between their positions under the 
Commodity Exchange Act and under this Regulation of 
April 3, 1946, is that by the prohibitive requirement of a 
margin deposit of $50, the other party to the buying or sell¬ 
ing for future delivery will no longer buy or sell. There 
is no such requirement of a prohibitive margin in the Com¬ 
modity Exchange Act for the speculative buyer or seller 
who is the other party to the producer’s or manufacturer’s 
transaction. Congress refused to enact any statute au¬ 
thorizing any Government official to fix margins for trad¬ 
ing on the Commodity Exchanges. 

In other words, the limited exemption of the cotton 
grower or manufacturer from the terms of this regulation 
of April 3,1946, is an idle gesture,—because the speculative 
buyer or seller, the other necessary party to the cotton posi¬ 
tion taken by such farmer or manufacturer, is subject to 
the prohibitive and illegal margin requirement of $50 a bale 
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at present prices of raw cotton. The result is that the 
farmer or manufacturer of textiles cannot buy cotton 
futures and cannot sell cotton futures because he cannot 
find an opposite buyer or seller, as the case may be, of] such 
cotton futures. 

The results of any such a regulation as this one—if car¬ 
ried to its ultimate conclusion and extended to trading on 
the grain exchanges of the United States—would be to 
destroy our economic system. Any such regulation, as at¬ 
tempted in this order of April 3,1946, is not to be confused 
with an order fixing the price at which an automobile or 
other manufactured article may be sold. It is simply a 
question of mathematical computation to determine the 
cost plus a fair margin of profit for such an article, whereas 
in this order of April 3, 1946, the cost of producing the 
cotton or the amount derived therefrom in textiles has Noth¬ 
ing whatever to do with the margin requirements as stated 
in this regulation. The amount fixed is simply an arbitrary 
ukase such as totalitarian rulers are wont to issue. The 
reasons why such margins may be raised or lowered by 
ukase has no relation whatever to the facts. This is abun¬ 
dantly established in this case wherein it has been sljown, 
contrary to appellee Bowles, that the price of raw cbtton 
has little effect upon the cost of finished textiles and cloth¬ 
ing—the amount accruing to the cotton producer being less 
than 8 per centum of the consumer’s dollar expended there¬ 
for. ! 

The ability of a grower of cotton to obtain an opposite 
party for his purchase or sale of cotton for future delivery 
is a most important one. To the modern cotton grower, such 
as are the appellant cotton growers, the risk of price change 
of raw cotton, with all of the possibilities of loss, is one of 
the most serious of hazards in planting, growing, and har¬ 
vesting a crop of cotton or in retaining possession of cbtton 
rather than dumping it on the market at harvesting time for 
what it may bring. The buying and selling of cotton on the 
exchanges is a means of avoidance of much of the rifek of 
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such loss and has the effect of stabilizing the price for raw 
cotton at any particular time during the year. This results 
because at any time, when the trading requirements are not 
prohibitive, there are two markets—the market for cotton 
for immediate delivery and the market for cotton for future 
delivery at any particular agreed time. Each price is the 
result of its own particular demand and supply when the 
trading is unrestricted. Yet the demand and supply of cot¬ 
ton for immediate and for future delivery are so closely re¬ 
lated that there is a normal spread between the prices, 
which will be maintained over considerable periods of time. 
Except in the rare and brief case of a corner in cotton, and 
none has been claimed by the appellees so far as we are 
aware, it is quite impossible to “rig” the price of cotton 
for the simple reason that two groups, with opposed inter¬ 
ests, the buyer and the seller of cotton futures, are always 
working against each other and, in an unrestricted market, 
the law of demand and supply operates to stabilize the 
prices of the commodity. 

It is stated by Fairchild, Fumiss and Buck in Vol. II, 
pages 92 and 93 of their work on Economics (1931) that the 
prohibition of “futures”, or the abolition of speculative 
exchanges, “would be a social calamity of the first magni¬ 
tude” and that: 

“An interesting illustration of these truths occurred 
at the time of the Civil War. 4 When the greenbacks be¬ 
came the regular money of the country, there was estab¬ 
lished in the City of New York a gold exchange, a spec¬ 
ulative market where people met daily to buy and sell 
gold, and where the price of gold for the whole country 
was determined. As the greenbacks depreciated, there 
were great complaints about the high price of gold, 
and many people charged that the speculation on the 
gold exchange was responsible. This was exactly the 
same sort of complaint that we hear from time to time 
about the New York Cotton Exchange or the wheat 
speculation on the Chicago Board of Trade. Congress 
gave ear to these complaints and passed a law abolish¬ 
ing the gold exchange and forbidding all speculative 
dealings in gold. The result was immediate and dis- 



astrous. Nobody now knew where he could get £old or 
sell gold or what the price was. There was now no 
common point where all of the supply and all {he de¬ 
mand could come together and determine the pripe. In¬ 
stead there was bargaining and higgling at various 
places, and widely differing prices were quoted in 
widely different places. The price, instead of falling 
as hoped, immediately rose higher than ever. * * |* The 
demand for the restoration of the exchange iVas so 
prompt and so strong that Congress repealed t^ie law 
just two weeks after its passage. From that time on 
the gold exchange did business till the greenbacks came 
to par in Decmber 1878.” 

There was an attempt in 1939, as pointed out by Senator 
Thomas of Oklahoma on the floor of the Senate on A[pril 5, 
1946 (Cong. Rec. 3262 et seq.), to enact a bill to amqnd the 
Commodities Exchange Act so as to authorize the Commod¬ 
ity Exchange Commission to fix and determine the ipargin 
requirements on commodity exchanges at not less than 25 
per cent of the closing quotation for trading in wh^at fu¬ 
tures on the same day in the preceding calendar year. The 
then Acting Secretary of Agriculture sent a report dated 
April 24, 1939, to the Senate Committee, to which the bill 
had been referred, recommending against its enactment. In 
discussing the adverse report of the Department ojf Ag¬ 
riculture on this bill in connection with this order dated 
April 3, 1946, Senator Thomas quoted from testimony be¬ 
fore the Senate Committee concerning the 1939 bill. Among 
the quotations was one from the testimony of a Mr. Smyth, 
a former member of the board of the Gallatin Institute of 
Applied Economics who said: 


“In conclusion, speculation is fundamental tjo our 
present economic order of society and business, because 
it arises from the inevitable risk and inherent vicissi¬ 
tudes of all industry and trade. It usually intervenes 
to adjust present prices to future but seemingly prob¬ 
able values. I further stated that when margins are 
increased the tendency is. to reduce the number of 
traders and thereby curtail activity, which results in 
wider spreads between bid and asked prices. I should 
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have added that as margins are increased, the bulk of 
speculative trading, at least theoretically, is thrown or 
placed in the hands of the moneyed class.” 

The plaintiff cotton growers are unable at present to buy 
or sell cotton futures contracts on the cotton exchanges be¬ 
cause they are unable to obtain opposite parties who will 
post $50 a bale as margin requirements for each bale of 
cotton such opposite parties may buy or sell, as the case 
may be, for future delivery. Some of plaintiff cotton 
brokers’ customers are likewise unable to participate in the 
buying and selling of cotton futures because of the pro¬ 
hibitive requirement in this regulation. 

In other words, the appellees, in the teeth of express stat¬ 
utes of the United States, have sought to do that which the 
Congress refused to do, namely, fix margin requirements 
for trading in cotton on the Commodity Exchanges. They 
have sought to appease the cotton grower in so doing by 
claiming that he has been exempted from the terms of the 
regulation fixing the margin requirements—never advising 
him that the exemption in that regard is worthless and in¬ 
effective because the other party to the sale or purchase for 
future delivery—for the most part, speculative traders— 
must post the prohibitive margins, which they refuse to do. 

CONCLUSION. 

The appellants and each of them submit that the trial 
court had jurisdiction to, and should, have issued an injunc¬ 
tion restraining and enjoining the appellees from the con¬ 
tinued violation of the three above named Statutes of the 
United States to the irreparable injury of the appellants. 
They further submit that incidental to that relief, the court 
should have declared the Margin Requirement Regulation 
No. 1 as void and of no effect. Not having done so, the judg¬ 
ment below should be reversed. 

Respectfully submitted, 

0. R. McGuire, 

Attorney for Appellants. 


June 4, 1946. 
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CLINTON P. ANDERSON* Secretary of Agriculture, et al., 

Appellees. 


Appeal from the District Court of the United States for 

the District of Columbia. 


1 Filed April 25, 1946 

In the District Court of the United States for the Dictrict 

of Columbia. 

Civil Action No. 34418 

John A. Cooper, West Memphis, Arkansas. 

H. M. Dunscomb, Memphis, Tennessee. j 

B. F. Harbert, Robinsonville, Mississippi. 

Sidney Levingston, Ruleville, Mississippi. 

B. E. McDearman, Cleveland, Mississippi. 
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A. E. McDonald, Waxahatchie, Texas. 

J. E. McDonald, Commissioner of Agriculture, State of 
Texas, Austin, Texas. 

C. W. Parnell, Dallas, Texas. 

Edward J. Wade, 60 Beaver Street, New York, N. Y. 

W. B. Yancey, Marianna, Arkansas, 

Plaintiffs , 
v. 

Clinton P. Anderson, Secretary of Agriculture, Washing¬ 
ton, D. C. 

Paul A. Porter, Administrator, Office of Price Administra¬ 
tion, Washington, D. C., and 

Chester Bowles, Director, Office of Economic Stabilization, 
Washington, D. C., 

Defendants. 

Amended Bill of Complaint for Injunction and Declaratory . 

Judgment. 

The plaintiffs respectfully show the Court that: 

1. John A. Cooper is a resident of West Memphis, Arkan¬ 
sas; B. F. Harbert is a resident of Robinsonville, Missis¬ 
sippi ; Sidney Levingston is a resident of Ruleville, Missis¬ 
sippi; B. E. McDearman is a resident of Cleveland, 

2 Mississippi; A. E. McDonald is a resident of Waxa¬ 
hatchie, Texas; C. W. Parnell is a resident of Dallas, 
Texas; and W. B. Yancey is a resident of Marianna, Arkan¬ 
sas. They and each of them is a cotton planter and grower of 
raw cotton which they plant, cultivate, harvest, and market. 
In compliance with the terms of the Commodities Exchange 
Act (Tit. 7, Chap. 1, Secs. 1 to 17, U. S. Code) each of them 
is also a seller on the cotton exchanges of cotton for future 
delivery to protect himself against loss due to changes in 
the market price of cotton during the interim between the 
planting of the cotton seed and the harvesting and market¬ 
ing of the cotton crop. Each buyer on the cotton exchanges 
in compliance with the terms of the said Commodities Ex- 
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change Act, of cotton for future delivery in replacement of 
cotton he has harvested or otherwise acquired and which he 
has sold for immediate delivery. 

2. J. E. McDonald is the duly elected and qualified Cfom- 
missioner of Agriculture for the State of Texas and ha^ his 
office in Austin, Texas. The cotton farmers of the State of 
Texas produce approximately a third of all the cotton jpro- 
duced in the United States and the said J. E. McDonald is 
charged by law with the protection of the interests of! the 
farmers of the State of Texas in cotton production and mar- . 
keting. He is also a planter, grower, and marketer of jraw 
cotton and in order to protect himself against loss during 
the interval between the date the cotton seed are planted 
and the date the cotton is harvested and marketed, the taid 

J. E. McDonald is a seller in compliance with the terms of 
the Commodities Exchange Act aforesaid on the cotton! ex¬ 
changes of cotton for future delivery. He is also a buydr in 
compliance with the terms of said Commodities Exchange 
Act of cotton for future delivery in replacement of cotton 
harvested or otherwise acquired and which he has soldj for 
immediate delivery. 

3. H. M. Dunscomb is a resident of Memphis, Tennessee, 
and is a member of the New Orleans Cotton Exchange. Ed¬ 
ward J. Wade is a resident of the State of New York, has 
his office at 60 Beaver Street, New York City, and is a num¬ 
ber of the New York Cotton Exchange. Each is a broker 
member of the respective exchanges and each is engage^ in 
the purchase and sale thereon of cotton for future delivery. 

4. Clinton P. Anderson is temporarily a resident of the 
District of Columbia and is the duly appointed, Senate Con¬ 
firmed, and qualified Secretary of Agriculture of the United 
States Government charged, among other things, with the 
performance of certain discretionary duties prescribed by 
Statutes of the United States concerning the fixing of prices 
of agricultural commodities, as more fully hereinafter set 
forth, and in the regulation of the Cotton Exchanges in ac¬ 
cordance with the Commodities Exchange Act aforesaid.! 

i 
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5. Paul A. Porter is temporarily a resident of the Dis¬ 
trict of Columbia and is duly appointed, Senate confirmed, 
and qualified Administrator of the Office of Price Adminis¬ 
tration, created by the Emergency Price Control Act 

3 of 1942 (Act of January 30, 1942, 56 Statutes at 
Large, pages 23 to 37, Chap. 26), as amended, includ¬ 
ing Public Laws No. 132, 79th Congress, approved July 5, 
1945 and 108, approved June 30, 1945. 

6. Chester Bowles is temporarily a resident of the Dis- 
. trict of Columbia and is the Director of the Office of Eco¬ 
nomic Stabilization, having been appointed thereto without 
the advice and consent of the United States Senate and is 
thus an 44 inferior officer” of the United States within the 
terms of Article II, Section 2 of the Constitution of the 
United States, purporting to act in the matter as to which 
complaint is herein made by virtue of the Emergency Price 
Control Act of 1942 (Act of January 30, 1942, 56 Statutes 
at Large, pages 23 to 37, inclusive, Chap. 26) as amended, 
including the amendment contained in Section 4 of the Act 
of April 11, 1943, (57 Statutes at Large, pages 63 and 64, 
Chap. 52) which became law without the approval of the 
President. 

7. The Act of October 2, 1942, (56 Statutes at Large, 
page 766, Chap. 578) amending the Emergency Price Con¬ 
trol Act of 1942, provided that: 

“Sec. 3. No maximum price shall be established or main¬ 
tained for any agricultural commodity under authority of 
this Act or otherwise below a price which will reflect to pro¬ 
ducers of agricultural commodities the higher of the follow¬ 
ing prices, as determined and published by the Secretary of 
Agriculture— 

(1) The parity price for such commodity (adjusted by 
the Secretary of Agriculture for grade, location, and sea¬ 
sonal differentials) or, in case a comparable price has been 
determined for such commodity under and in accordance 
with the provisions of section 3(b) of the Emergency Price 
Control Act of 1942, such comparable price (adjusted in 
the same manner), or 



(2) The highest price received by such producerjs for 
such commodity between January 1, 1942, and September 
15, 1942 (adjusted by the Secretary of Agriculturfe for 
grade, location, and seasonal differentials), or, ijt the 
market for such commodity was inactive during the latter 
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half of such period, a price for the commodity determined 
by the Secretary of Agriculture to be in line with the pjrices, 
during such period, of other agricultural commodities pro¬ 
duced for the same general use; 

and no maximum price shall be established or maintained 
under authority of this Act or otherwise for any commod¬ 
ity processed or manufactured in whole or substantial part 
from any agricultural commodity below a price whict will 
reflect to the producers of such agricultural commodity a 
price therefor equal to the higher of the prices specified in 
clauses (1) and (2) of this section: 

“Provided, That the President may, without regajrd to 
the limitation contained in clause (2), adjust any such 
maximum price to the extent that he finds necessary to cor¬ 
rect gross inequities; but nothing in this section shill be 
construed to permit the establishment in any case of a 
maximum price below a price which will reflect to the pro¬ 
ducers of any agricultural commodity the price therefor 
specified in clause (1) of this section: Provided further, 
That modifications shall be made in maximum prices estab¬ 
lished for any agricultural commodity and for commodi¬ 
ties processed or manufactured in whole or substantial part 
from any agricultural commodity, under regulations to be 
prescribed by the President, in any case where it appears 
that such modification is necessary to increase the 
4 production of such commodity for war purposes, or 
where by reason of increased labor or other costs to 
the producers of such agricultural commodity incurred 
since January 1, 1941, the maximum prices so estabjished 
will not reflect such increased costs.” 

8. Public Law No. 108, approved June 30, 1945, entitled 
a “Joint Resolution Extending the effective period <^f the 
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Emergency Price Control Act of 1942, as amended, and 
the Stabilization Act of 1942, as amended, provided in Sec¬ 
tion 5 thereof that: 

“Sec. 5. (a) Subsection (e) of section 3 of the Emer¬ 
gency Price Control Act of 1942, as amended, is amended 
to read as follows: 

‘(e) Notwithstanding any other provision of this or any 
other law, no action shall be taken under this Act by the 
Administrator or any other person, without prior written 
approval of the Secretary of Agriculture, with respect to 
any agricultural commodity or with respect to any regu¬ 
lation, order, price schedule or other requirement appli¬ 
cable to any processor with respect to any food or feed 
product processed or manufactured in whole or substantial 
part from any agricultural commodity; except that (1) the 
foregoing provisions of this subsection shall not apply in 
the case of any individual adjustment making an increase 
in a maximum price, and (2) the Administrator may take 
such action as may be necessary under section 202 and sec¬ 
tion 205 to enforce compliance with any regulation, order, 
price schedule or other requirement which is lawfully in, 
effect.’ ” 

9. The Second Deficiency Appropriation Act, approved 
July 5, 1945, Public Law No. 132, making appropriations 
for the support of the Office of Price Administration for 
the fiscal year ending June 30, 1946, provided, in per¬ 
tinent part, that: 

“Provided further, That no part of this appropriation 
shall be used to enforce any maximum price or prices on 
any agricultural commodity or any commodity processed 
or manufactured in whole or substantial part from any 
agricultural commodity, including milk and its products 
and livestock, unless and until (1) the Secretary of Agri¬ 
culture has determined and published for such agricultural 
commodity the prices specified in section 3(a) of the 
Emergency Price Control Act of 1942, as amended by 
Public Law 729, approved October 2, 1942, as amended; 


(2) in case of a comparable price for such agricultural com¬ 
modity, the Secretary of Agriculture has held public jhear- 
ings and determined and published such comparable! price 
in the manner prescribed by section 3 (b) of said .Alct as 
amended; and (3) the Secretary of Agriculture has deter¬ 
mined after investigation and proclaimed that the jnaxi- 
mum price or prices so established on any such agricultural 
commodity, including milk and its product and livestock, 
will reflect to the producer of such agricultural commodity 
a price in conformity with section 3 (c) of said Act as 
amended: Provided further, That such maximum prijee or 
prices shall conform in all respects to the provisions of 
section 3 of Public Law 729 approved October 2, 1942, as 
amended.” 

30. Chester Bowles, as Director of Economic Stabiliza¬ 
tion, issued on March 13, 1946, a press release or public 
statement as follows: 

“Cotton Margins 

“The Office of Economic Stabilization moved todav to 

i • 

check speculative increases in the price of raw cotton and 
protect the joint OPA-CPA Program to boost clothing 
production. 

5 “Chester Bowles, Director of Economic Stabili¬ 

zation, instructed the Office of Price Administration 
to prepare an order raising margin requirements on cjotton 
futures purchases to a uniform level higher than the j mar¬ 
gins now required by the New York, New Orleans^ and 
Chicago markets. 

“The uniform initial margins will be $10 a bale. }Vhen 
the price at which a transaction is entered into exjceeds 
25 cents a pound, the margin shall be $10 a bale additional 
for each 1 cent or portion of a cent of the excess. Thfe new 
margins will be applied to the transactions to which they 
now are specified by the exchanges. Hedging and straddling 
transactions will not be affected by the regulation ^v T hich 
OPA will issue. 
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“Current margin requirements are $10 a bale in Chi¬ 
cago, $15 in New Orleans, and $20 in New York. The New 
York exchange advances the margin to $25 a bale when the 
price exceeds 27 cents a pound. 

“In directing OP A to require higher margins, Mr. 
Bowles said: 

“ ‘Voluntary action has been taken by some of the cot¬ 
ton exchanges to curb speculative buying. Last week rep¬ 
resentatives of the exchanges came to Washington to dis¬ 
cuss the need for further increases in margins. However, 
the proposal made by this office and OPA at that meeting, 
which was presented to the directors of the various ex¬ 
changes, has been rejected. 

“ ‘This is unfortunate. The price of cotton has risen 
sharply over the last 4 months and is now several cents 
above parity. OPA last week announced increases in 
cotton-textile prices which will in the aggregate total a 
quarter of a billion dollars. A substantial part of this in¬ 
crease is necessitated by the increase which has occurred 
in the price of cotton. If further increases occur in cotton 
prices, further increases in textile and in clothing prices 
will undoubtedly follow. The stabilization program cannot 
withstand a further rise in clothing prices of any substan¬ 
tial proportions. 

“ ‘At the same time, every possible effort should be 
taken to protect textile-mill operators against a squeeze be¬ 
tween speculative increases in costs and ceiling prices on 
their products. 

“ ‘In this situation, I have no choice but to employ and 
exhaust all the legal means at my command to stabilize 
cotton prices. Everyone recognizes the tremendous diffi¬ 
culties inherent in the establishment and enforcement of 
ceiling prices for raw cotton. We consider that step as the 
last and least desirable alternative. Short of that the read¬ 
iest means of reducing the unwarranted and at this time 
definitely harmful speculation in the cotton prices, is an 
immediate and substantial increase in the margin require¬ 
ment of the cotton exchanges. 





“ ‘Accordingly, I have directed the Office of Price Ad¬ 
ministration to increase those requirements.’ ” 

11. The defendant Anderson took no action to hold hear¬ 
ings, determine, publish or otherwise fix margins foi* the 
sale of cotton on the cotton exchanges for future delivery 
during the interval between March 13,1946, when the above 
quoted statement was issued by the defendant Chester 
Bowles, and April 2, 1946. On the latter date the said 
Bowles issued Directive No. 103, as follows: 

I 

“Part 4004 —Price Stabilization; Maximum Prices)— 

Cotton Margins 

“I hereby find that the issuance of this directive is neces¬ 
sary to check speculative increases in the price of raw) cot¬ 
ton to protect the joint program of the Civilian Production 
Administration and the Office of Price Administration for 
the production of clothing, and to effectuate the purpjoses 
of the stabilization program. 

“Accordingly, pursuant to the authority vested ip me 
by the Stabilization Act of 1942, as amended, anil by 
6 Executive Order 9250 of October 3, 1942 (7 iF.R. 

7871), Executive Order 9328 of April 8,1943 (8 F. R. 
4681), Executive Order 9599 of August 18, 1945 (10 F. R. 
10155), Executive Order 9651 of October 30, 1945 (10 F. R. 
13487), Executive Order 9697 of February 14,1946 (11 f 1 . R. 
1691, and Executive Order 9699 of February 21, 1946| (11 
F. R. 1929), It is hereby ordered: 

“1. The Price Administrator is authorized and directed 
to issue, and the Secretary of Agriculture is authorized 
and directed to approve a regulation establishing margin 
requirements on cotton futures purchases in accordance 
with the public announcement issued by the Offic4 of 
Economic Stabilization on March 13, 1946. 

“2. The margin required shall be $10 per bale wheni the 
price at which the transaction is entered into does not ex¬ 
ceed: 25 cents per pound, and shall be increased by $10 per 
bale for each cent, or fraction thereof, by which the price 
exceeds 25 cents per pound. 
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“3. The regulation may contain appropriate provisions 
exempting bona fide hedging and straddling transactions 
from the margin requirements to be established. 

“Issued and effective this 2d day of April 1946. 

Chester Bowles, 

Director” 

12. Paul A. Porter as Administrator of the Office of Price 
Administration, thereupon issued, signed, and sent to 
Clinton P. Anderson, as Secretary of Agriculture, a regu¬ 
lation, which the said Clinton P. Anderson thereupon 
signed as follows: 

“(Margin Requirement Reg. 1) 

Minimum Initial Margin Requirements for Trading 
of Cotton Futures Contracts 

“A statement of the considerations involved in the 
issuance of this regulation has been issued simultaneously 
herewith and filed with the Division of the Federal Register. 

“(Authority: Sec. 1452.1 issued under 56 Stat. 23,765; 
57 Stat. 566; Pub. Law 383, 78th Cong.; Pub. Law 108, 79th 
Cong.; E. 0. 9250, 7 F. R. 7871; E. 0. 9328, 8 F. R. 4681; 
E. 0. 9599,10 F. R. 10155; E. 0. 9651,10 F. R. 13487; E. 0. 
9697, 11 F. R. 1691). 

“Section 1 . Types of transactions covered: This regula¬ 
tion shall apply to every type of transaction involving a 
cotton-futures contract for which on March 1, 1946, mini¬ 
mum initial margins were required by the rules of the con¬ 
tract market on which the future contract is being traded. 
All transactions (except those executed prior to April 9, 
1946) requiring minimum initial margins under the rules 
in effect on March 1, 1946, of any contract market are 
specifically covered hereby and must meet the requirements 
set forth in Section 2. This regulation shall not apply to 
bona fide hedging transactions as defined in section 4a (3) 
of the Commodity Exchange Act nor to net positions in 
cotton futures to the extent that such positions are shown 
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to represent straddles or spreads between cotton futures 
or markets, nor to minimum initial margins required by 
the clearing associations serving the contract market^. 

“Sec. 2. Minimum initial margin requirement: On and 
after April 9, 1946, the minimum initial margin require¬ 
ment for transactions to which this regulation applies shall 
be $10 per bale when the price at which the futures contract 
is sold does not exceed 25 cents per pound. If the selling 
price of the futures contract is between 25.01 cents and 26 
cents per pound inclusive the minimum initial margib re¬ 
quirement shall be $20 per bale. For each full jcent 
7 that the selling price exceeds 25.01 cents per pound 
this minimum initial margin requirement shalt be 
increased by an additional $10 per bale. 

“Sec. 3. Persons affected, (a) In effecting or executing 
a cotton-futures transaction on any contract market for 
any other person a futures-commission merchant shall, for 
that transaction, assure himself of the minimum initial 
margin specified in section 2 in the manner prescribed by 
the rules of said contract market in effect on March 1, 
1946. The person for whom a cotton-futures transaction 
is being executed shall deposit the minimum initial margin 
specified in section 2 in the manner prescribed by the rules 
of said market in effect on March 1, 1946. 

“(b) Each contract market shall promptly report to the 
Office of Price Administration, Enforcement Department, 
Washington 25, D. C., any knowledge it has concerning [vio¬ 
lation of the regulation by any person making use ofj its 
facilities: Provided, That a contract market may d^fer 
such a report until it has made such investigation of its 
information or knowledge as may be appropriate under 
its rules. 

“Sec. 4. Validity of futures contracts: This regulation 
shall not affect the validity or negotiability of a cotton 
futures contract traded in contravention of this regulation. 

“Sec. 5. Enforcement: Any person violating any pro¬ 
vision of this regulation is subject to the criminal pehal- 
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ties and civil enforcement actions provided by the Emer¬ 
gency Price Control Act of 1942, as amended. 

“Sec. 6. Definitions: When used in this regulation the 
term— 

“(a) ‘Person’ includes an individual, corporation, part¬ 
nership, association, or any other organized group of per¬ 
sons or legal successors or representatives of any of the 
foregoing; 

“(b) ‘Transaction’ includes sales, trades, purchases, dis¬ 
positions, and other transfers of contracts; 

“(c) ‘Cotton futures contract’ means an agreement 
made through the medium of a cotton contract market to 
deliver or receive a specific quantity of raw cotton during 
a specific month as provided by Section 5 of the United 
States Cotton Futures Act and the Commodity Exchange 
Act, as amended; 

“(d) ‘Minimum initial margin requirement’ means the 
least initial amount of cash or cash equivalent a purchaser 
or seller of a cotton futures contract must deposit against 
each bale contained in such contract; 

“(e) ‘Bale’ means a quantity of raw cotton bound in a 
single unit as required by standard specifications estab¬ 
lished by the rules of the cotton contracts market in effect 
on March 1, 1946; 

“(f) ‘Selling Price’ means the recorded price at which 
the contract is bought or sold; 

“(g) ‘Contract market’ means a commodity exchange 
or board of trade designated as a contract market by the 
Secretary of Agriculture under the Commodity Exchange 
Act as amended; 

“(h) ‘Rules of a contract market’ means the charters, 
by-laws, bulletins, or other rules adopted by such market; 

“(i) ‘Futures commission merchants’ includes individ¬ 
uals, associations, partnerships, corporations, and trusts 
engaged in soliciting or in accepting orders for the pur¬ 
chase or sale of any commodity for future delivery on or 
subject to the rules of any contract market and that in or 
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in connection with such solicitation or acceptance of orders, 
accepts any money, securities, or property (or extends 
credit in lieu thereof) to margin, guarantee, or secure! any 
trades or contracts that result or may result therefrom. 

“This regulation shall become effective April 9, 1946. 

“Note.—The reporting provisions of the regulation {have 
been approved by the Bureau of the Budget in accordance 
with the Federal Reports Act of 1942. 

“Issued this 3d day of April 1946. 

James G. Rogers, Jr. 

Acting Administrator. 

8 “Approved: (By direction of the Director of 

Economic Stabilization) April 2, 1946. 

Clinton P. Anderson, 

Secretary of Agriculture.” 

13. The buying and selling of cotton for future delivery 
is a method of risk avoidance. 

By the selling of cotton on the cotton exchanges for 
future delivery, the grower of cotton assures himself dur¬ 
ing the interim between the planting of the cotton see4 and 
the harvesting of the cotton of the approximate pricfe he 
will receive for his cotton when he markets it at some 
future date. 

Also, by the purchase of cotton for future delivery the 
cotton grower is able to assure himself the equivalent of 
the amount of cotton anticipated to be produced under 
normal conditions; or of permitting such cotton grpwer- 
to sell at a satisfactory price for immediate deliver^ the 
cotton which he had produced and harvested or otherwise 
acquired and replacing it with an equivalent amount of 
cotton for future delivery. 

Where margins required for buying or selling cotton on 
the cotton exchanges for future delivery are excessiv^, un¬ 
reasonable and prohibitive the cotton growing plaintiffs 
are not only denied the means of protecting themselves 
against possible loss and the risks involved in growing and 
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marketing cotton, but even were they able to provide such 
excessive, unreasonable, and prohibitive margins, parties 
to the opposite sales or purchases for future delivery would 
in most instances be unable to provide the corresponding 
excessive, unreasonable and prohibitive margins, thus re¬ 
sulting in the curtailment of the number of parties to the 
opposite sides of such buying or selling for future deliv¬ 
eries and this, in turn, would bring about wide spreads 
between selling and buying prices of cotton, to the very 
great detriment and irreparable damage to the plaintiff 
cotton growers and to the plaintiff brokers on the cotton 
exchanges. 

The plaintiffs and each of them say that the margin re¬ 
quirements contained in the aforesaid order issued April 
3, 1946, are excessive, unreasonable, prohibitive and dis¬ 
criminatory .against them to their irreparable damage and 
that the said order is null and void. 

14. The plaintiffs believe and therefore aver that all of 
the Cotton Exchanges have increased their margin re¬ 
quirements for the sale or purchase of cotton for future 
deliveries in conformity with the aforesaid order signed 
April 3, 1946, by defendant Anderson and by the subordi¬ 
nate of defendant Porter to where the margin requirement 
is now approximately Fifty ($50) Dollars for each bale 
of cotton purchased or sold for future delivery, and this 
notwithstanding that the regulation and control 
9 of cotton exchanges are only in those respects stated 
in the Commodities Exchange Act of 1922 (Title 7, 
Secs. 1 to 17 U. S. Code). Plaintiffs B. E. McDearman, 
J. E. McDonald, A. E. McDonald, C. W. Parnell, John A. 
Cooker, Sidney Levingston, B. F. Harbert, W. B. Yancey, 
as growers of cotton, cannot, without prohibitive cost and 
irreparable loss to them, sell or purchase cotton on the 
Cotton Exchanges for future deliveries for the purposes 
hereinbefore stated, nor for the same reason may plaintiffs 
Wade and Dunscomb sell or purchase cotton for future de¬ 
liveries for the accounts of many of their respective cus- 
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tomers. In addition, J. E. McDonald, as Commissioner of 
Agriculture for the State of Texas, whose farmers grow 
approximately one-third of the cotton grown in the ejntire 
United States, is charged by law with duties to protect 
the farmers of Texas against losses which may be avoided 
in the growing and marketing of their cotton. 

15. The intent and purpose of the aforesaid margih re¬ 
quirement regulation dated April 3, 1946—signed by de¬ 
fendant Anderson and by the subordinate of defendant 
Porter—as set forth in the aforesaid news release or state¬ 
ment by defendant Bowles, are to depress the market ^rice 
of spot cotton and thereby, both directly and indirectly, to 
regulate and control the price of an agricultural commodity 
and to control the cotton exchanges notwithstanding the 
terms of the Commodities Exchange Act as aforesaid to the 
great detriment and irreparable injury to the plaintiffs and 
each of them. 

16. Clinton P. Anderson did not exercise an uncontrolled 
discretion, entrusted and imposed by the Statutes of the 
United States upon the Secretary of Agriculture, to pro¬ 
tect the growers and processors of agricultural commod¬ 
ities in the fixing of prices therefor and in the regulation 
and control of the cotton exchanges as provided in the 
aforesaid Commodities Exchange Act. The said ord^r of 
April 3, 1946, shows on its face that the said Secretary of 
Agriculture Anderson surrendered and abdicated that} dis¬ 
cretion by signing the said order pursuant to the directive 
of defendant Bowles. Further, the said Andersoii, as 
Secretary of Agriculture, did not determine and publish, 
prior to the signing of such order pursuant to the directive 
of the defendant Bowles, any prices for cotton purchased 
or sold for future deliveries as specified in the above 
quoted terms of the Second Deficiency Appropriation) Act 
approved July 5, 1945, Public Law No. 132, nor any Com¬ 
parable prices for spot cotton purchased or sold and c<j>tton 
purchased or sold for future deliveries as required by law. 
The action of the said Anderson in signing the aforisaid 
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order dated April 3, 1946, under such circumstances, is a 
nullity. The said order is, therefore, void and of no 
effect. 

10 17. Paul A. Porter is not authorized by law to fix 

any prices, in part or otherwise, for cotton pur¬ 
chased or sold for future delivery, nor to regulate and 
control the cotton exchanges, nor may he use any appro¬ 
priations made by law to enforce any price fixing order for 
agricultural commodities unless and until the defendant 
Anderson, as Secretary of Agriculture, has held public 
hearings and determined and published comparable prices 
of cotton for future deliveries with prices of spot cotton 
and unless and until the said Anderson as Secretary of 
Agriculture has exercised a free and independent discre¬ 
tion as provided in the Emergency Price Control Act of 
1942, as amended by Section 3 of the Act of October 2,1942, 
in determining and publishing prices in accordance with 
the formula contained therein. This, the defendant Ander¬ 
son did not do for cotton sold for future deliveries. 

18. The defendant Bowles does not occupy any office 
created or established by the Statutes of the United States, 
and he has not been confirmed by the United States Senate 
as Director of Economic Stabilization. He is an inferior 
officer of the United States, within the terms of the Con¬ 
stitution and is without power or authority to determine 
whether prices for spot cotton are too high or too low. 
In fact, he is prohibited by law from doing so and he is 
without authority to regulate and control the cotton ex¬ 
changes, such control being vested by the Commodities 
Exchange Act to the Secretary of Agriculture. The said 
Bowles is also without power or authority to direct a 
Cabinet Officer, Clinton P. Anderson, as Secretary of 
Agriculture, to perform his duties in any manner what¬ 
ever, particularly contrary to the procedure prescribed in 
the statutes of the United States Government for the per¬ 
formance of the duties of such Cabinet Officer in a particu¬ 
lar manner and in accordance with specified procedure. The 
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above quoted directive issued April 2, 1946, by the defend¬ 
ant Bowles to the defendant Anderson is contrary to law 
and is a nullity and void. 

19. The plaintiffs and each of them are presently injured 
and will be irreparably injured unless the defendants and 
each of them are enjoined and restrained by this Court 
from enforcement of the aforesaid order dated Aptfil 3, 
1946, purporting to regulate and control the margin require¬ 
ments of Cotton Exchanges on purchases and sales of cot¬ 
ton for future deliveries, which order has been issued!con¬ 
trary to the applicable statutes of the United States aiid is, 
therefore, null and void and of no effect whatever. As long 
as said order is not rescinded and remains in effect the 
several cotton exchanges will not permit the plaintiff 
cotton growers or any of them to purchase or sell cotton 
for future deliveries without prior payment of the 
11 excessive and, to said plaintiffs, prohibitive and un¬ 
reasonable margins required in said order, and will 
not permit plaintiff cotton brokers to purchase or sell cot¬ 
ton for future delivery for their customers without first 
requiring such customers to make deposit of the minijjnum 
initial margins stated in said order. 

Wherefore, the premises considered, the plaintiffs and 
each of them respectfully pray that this Court: 

1. Enter an order enjoining and restraining the defend¬ 
ants and each of them pendente lite from attempting to 
enforce the said order of April 3, 1946. 

2. Upon hearing of the case, enter a declaratory judg¬ 
ment declaring the said order of April 3, 1946, to be null 
and void. 

3. After final hearing, enter an order enjoining the de- 
fendants and each of them from enforcing or attempting 
to enforce said order dated April 3,1946, against the plain¬ 
tiffs or against any Cotton Exchange on which any of) the 
plaintiffs may seek to make purchases or sales of coitton 
for future deliveries. 
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4. Grant such other and further relief to the plaintiffs 
and to each of them as the Court may deem meet and 
proper. 

Respectfully submitted, 

(s) 0. R. McGuire, 

Attorney for Plaintiffs , 

504-512 Southern Building, 
Washington 5, D. C. 

###**•#•#• 

96 Filed April 25, 1946 

Amended Motion by Plaintiffs for an Injunction 

Pendente Lite. 

The plaintiffs move the Court for an injunction pendente 
lite and in support of such motion say: 

1. The action complained of became effective April 9, 
1946 on the several cotton exchanges in the United States 
and is now in effect. 

2. The cotton growing season has commenced and cotton 
growing plaintiffs are unable to sell cotton for future de¬ 
livery on such cotton exchanges to protect themselves 
against loss in the planting and growing of cotton except 
upon payment of prohibitive margins thereon which con¬ 
stitutes an irreparable injury to them. Neither can they 
sell for immediate delivery cotton which they have har¬ 
vested or otherwise acquired and replace it by buying an 
equivalent amount for future delivery except upon payment 
of prohibitive margins on such purchases which also con¬ 
stitutes an irreparable injury to them. 

3. Plaintiff Cotton Futures Brokers are unable to either 
buy or sell cotton on the cotton exchanges for future de¬ 
livery for many of their customers unless such customers 
provide prohibitive margins thereon and which constitutes 
irreparable injury to said cotton futures brokers. 
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4. Every day the action complained of remains in effect 
aggravates the situation and causes further losses t<j the 
plaintiffs. 

i 

! 

Respectfully submitted, 

0. R. McGuibe, 

Attorney for Plaintiffs . | 

**«*«*''*;. 

12 Filed May 6, 1946 

Affidavit by John Lee Coulter, Ph.D., LL.D., Consulting 

Economist. 

Affiant, John Lee Coulter, Consulting Economist, a Resi¬ 
dent of the District of Columbia, with offices at 600 Invest¬ 
ment Building, Washington, D. C., being duly sworn, de¬ 
poses and says: 

(1) That he was born (April 16, 1881) and reared bn a 

farm in Polk County in western Minnesota, in the heart 
of the great wheat growing region of the Red River Vdlley 
of the North. During his boyhood and young manhoo<ji he 
had a perfect opportunity to study the problems not <jmly 
of wheat production but every phase of wheat marketing 
including the operation of grain exchanges and the futires 
market,—margins, options, puts, calls, etc. . | 

(2) After completing elementary education in the country 
schools and secondary education in the neighboring ijigh 
schools, he pursued a college career and successfully cjom- 
pleted work for the degrees of A.B., A.M., and Ph.D. at ^uch 
colleges and universities as those of North Dakota, Minne¬ 
sota, Iowa and Wisconsin. During this entire period his 
major study was in the field of economics and business and 
financial statistics including especially the problems! of 
marketing the products of agriculture. 

(3) Following university graduation he served as | in¬ 
structor and assistant professor at the University! of 
Minnesota where his major subject consisted of courses 
pertaining to the marketing and financing of the major 
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staple or non-perishable agricultural crops. In this work 
he regularly accompanied groups of students to the Minne¬ 
apolis Board of Trade where the actual market was under 
constant observation and study and where students com¬ 
piled statistical data and prepared economic reports bear¬ 
ing upon the subject in question. 

(4) During the four following years 1910-14 he was 
employed by the national government in Washington and 
was in charge of the Census of Agriculture in 1910, wrote 
extensively on the subject of marketing and financing staple 
agricultural crops and was sent as a delegate by President 
Woodrow Wilson to the International Institute of Agri¬ 
culture in Rome in order to make further detailed studies 
of the subject in question. This mission included visits 
to a score of different countries and central markets on 
the Continent of Europe which represented the great buy¬ 
ing centers for such staple surplus American crops as 
cotton and wheat. During this same period he was married 
to a young lady whose family had for more than a century 
been engaged in a large way in the production of cotton 
on southern cotton plantations and this led to as intensive 
a study of the problems of cotton marketing and financing 
as he had previously made of the production, marketing 
and financing of wheat. 

13 (5) During the following 15 years (1914-29) he 

served as Director of Agricultural Experiment Sta¬ 
tions and as College Dean in Tennessee and West Virginia 
and later as President of the State College of Agriculture 
of North Dakota. During this period again the subject 
of major interest was the production, marketing and 
financing of staple agricultural crops not only in the 
markets of the United States but in world markets. 

(6) During the following 5 years, 1929-35, he was again 
called to service with the national government at Wash¬ 
ington where he served first as Chief Economist and Sta¬ 
tistician and later as a member of the United States Tariff 
Commission and then as special economic adviser to the 
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White House in the matter of foreign trade especially as 
it pertained to the marketing of staple agricultural crops. 

(7) Since that date (1935—) he has maintained private 
offices at the address indicated above as a consulting! econ¬ 
omist and has been engaged in intensive economic research 
pertaining to the subject in question. 

Affiant desires first to call attention to the fact th^,t the 
1946 cotton growing season has commenced and thajt cot¬ 
ton growing plaintiffs are unable to sell cotton for tuture 
delivery on cotton exchanges, to protect themselves against 
loss in the planting and growing of cotton, becaus^ they 
can find no purchasers who will pay the prohibitive mar¬ 
gins to enable them to make the purchases. Neither can 
they sell for immediate delivery cotton which they| have 
harvested or otherwise acquired and replace it by bhying 
an equivalent amount for future delivery because plaintiffs 
can find no sellers who will pay the prohibitive margins 
to enable them to make the sales of cotton futures. 

He also desires to call attention to the fact that plaintiff 
cotton futures brokers are unable either to buy or sell cotton 
on the cotton exchanges for future delivery for majiy of 
their customers unless such customers provide prohibitive 
margins thereon which in turn constitutes irreparable in¬ 
jury to said cotton futures brokers. He desires to jpoint 
out that every day the action complained of remains in 
effect aggravates the situation and causes further losses 
to the plaintiffs. 

In order to explain the peculiar characteristics of the 
marketing and financing of cotton,—from the laying ojut of 
the fields by the cotton growers to the ultimate sa[le of 
finished products by the retail merchants of the ^orld 
affiant desires to call attention to some of the mori im¬ 
portant characteristics of the problems involved. 

First, while cotton is a principal staple crop in the 
United States, China, India, Egypt, Brazil and a nujnber 
of other smaller countries, very considerable quantities are 
grown in more than 50 separate nations or dependencies 
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in all parts of the world. All of' this cotton from all areas 
enters into direct or indirect competition with all other 
cotton grown. 

14 Second, cotton is being planted, cultivated, har¬ 
vested, marketed and processed and the finished 
products are being sold in some part of the world prac¬ 
tically every day of every year. It is the most universally 
used fiber for the production of textiles and finished 
clothing and other industrial products. 

Third, cotton is exposed to many natural forces which 
have a tremendous bearing upon yield, quality and quantity 
finally produced for the market which, in turn, has a funda¬ 
mental bearing upon world prices,—droughts and excessive 
rains, insect pests and plant diseases, and many other 
natural and economic factors are involved. 

Fourth, from the time of laying out of the cotton fields 
to the time of ultimate sale of cotton textiles many months 
must elapse and this, on the average, may amount to the 
major part of a year. During this period cotton must pass 
through the hands of a large number of entirely different 
groups of producers, financiers, manufacturers and dis¬ 
tributors, all the way from the farmer, the cotton gin, the 
compressor and the warehouse man to the spinner, weaver, 
and finisher of cloth and then through the utilization of 
cloth in the production of garments and other articles of 
trade, and finally through the wholesale jobbing and re¬ 
tailing markets of the nation and of the world. Because 
of these complex characteristics no single one of the liter¬ 
ally millions of producers of cotton can hope to follow all 
of the uncertainties as to yield, quantity produced, market 
requirements, consumer purchasing power and ultimate 
prices. Neither can those responsible for the management 
of cotton gins, compressors, warehouses, spinners and 
weavers and the multitude of other businessmen who have 
the responsibility of moving the product from one stage 
or position to the next, hope to follow all of these uncer¬ 
tainties. 



These hundreds of thousands of business units aj-e re¬ 
sponsible for the employment of literally additional mil¬ 
lions of wage earners and other employees. And, in turn, 
the finished products are important literally to practically 
all of the two billion people who inhabit the earth, j 

Fifth, since no one of these several groups can be per¬ 
sonally informed concerning the factors of supply, demand 
and price, any one of them might purchase cotton of a 
given crop, in a given country, at a given date, in a given 
stage of processing and without any action on his part 
might be financially ruined because of major changes in 
the price structure, thus bringing disaster to great Inum¬ 
bers of employees or other groups from whom they ihave 
purchased or to whom they must sell. 

15 Sixth, during the period of substantially; one 
year from the laying out of the cotton field tp the 
ultimate sale of the finished product some one or jsome 
group or some set of institutions must furnish the capital 
necessary for the ownership of an entire year’s output, 
plus normal carry-overs or inventories. Literally billions 
of dollars are involved in this situation. 

• Seventh, because of the complexities involved there has 
developed, especially during the past century, “a syjstem 
or marketing” through cotton exchanges, cotton futures 
brokers, and persons or institutions with available cajpital 
or credit, all of whom combined make it a special business 
to collect, compile, analyze and act upon the most com¬ 
prehensive body of information possible in order to; sta¬ 
bilize national and world markets and forecast price j and 
market trends over periods of many months in advance 
for a period of many years. 

Eighth, Leading governments, including that of! the 
United States, have made intensive studies of this entire 
problem and have set up agencies of government charged 
with the duty of supervising the entire cotton markets 
structure so as to guard the welfare of all groups from 
producers to consumers against the possibility of manipu- 
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lation of information or prices and against any other un¬ 
fair method of marketing, financing or distribution. As a 
result, for any temporary or emergency agency to step into 
this field and without many years of study and exceptional 
reason to impose special and extreme burdens upon some 
one segment of the economic machinery can have no other 
effect than to cause grave and irreparable injury. 

Inasmuch as the amended bill of complaint in the pend¬ 
ing action sets out in complete detail the various laws, 
executive directives, orders, regulations, etc., pertinent to 
the subject involved, it does not appear necessary for 
affiant to elaborate upon the legal phases of the subject. 
It is believed to be sufficient to lay special emphasis on the 
economic fact that the buying and selling of cotton for 
future delivery is a method of risk avoidance on the part 
of all groups extending from the original planter to the 
ultimate consumer and on the other hand the assumption 
of the manifold risks involved by market specialists who 
have devoted many years to a special study of market sup¬ 
plies and requirements and who have access to the capital 
and credit facilities necessary to perform this particular 
market function. It is not deemed necessary here to de¬ 
scribe in detail the specific steps taken by different groups 
of individuals along the line or to examine in detail the 
function performed by such agencies as commodity 
exchanges. 

16 It is believed to be enough to state that the clear 
and definite purpose and intent of the margin re¬ 
quirement regulation which is the subject of this proceed¬ 
ing "was to depress the market price for spot cotton and 
thereby both directly and indirectly to regulate and control 
the price of this agricultural commodity to the great detri¬ 
ment and irreparable injury to the plaintiffs. In other 
words, while it may be argued that all individuals and 
groups from the original planter of the cotton seed to the 
ultimate consumer are still permitted to continue to per¬ 
form their regular functions under our competitive private 
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i 
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enterprise system, none the less the imposition of excessive, 
prohibitive and unreasonable margins required in the 
executive directives, orders and regulations are such as 
to interfere with all of the functions usually performed by 
all of the parties and to prevent the market from function¬ 
ing in a normal manner with the definite result of depress¬ 
ing the market price. 

Too great emphasis cannot be placed upon the fact |that 
the regulations in question directly or indirectly apply} not 
only to a 10-million bale crop of cotton in this country! and 
all inventories along the line from preceding crops but to 
an annual world crop of some 30-million bales and thus 
attempt to manipulate, distort and disturb the normal jflow 
and price structure of this commodity which is of such 
world-wide importance. It should also be emphasized that 
in the normal course of production, processing and market¬ 
ing this commodity in one form or another is sold and pur¬ 
chased or contracts made covering the entire quantity in 
question many different times from the planting of j the 
seed to the final purchase by the ultimate user. The rejsult 
is that literally billions of dollars of capital and credit}are 
involved in these transactions. 

I 

As a matter of statistical fact or background it shbuld 
be remembered that in 1866 at the close of the War [Be¬ 
tween the States the market price per pound of cotton 
slightly exceeded 30 cents. This so stimulated production 
that within 10 years total production in the United States 
more than doubled and the market price gradually assuihed 
a perfectly normal level. Again, in 1919, at the clos^ of 
World War I, the season average price per pound of cotjton 
received by farmers slightly exceeded 30 cents, and ag^in 
within 10 years the acreage of cotton in cultivation in the 
United States increased from 34 to 44 million acres, wl|iile 
the price again gradually returned to perfectly noripal 
levels. In other words, when the market machinery is per¬ 
mitted to function in a normal manner, even after wars 
other catastrophies, production is rapidly expanded 


i 

I 


or 
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17 as soon as the price even slightly passes what 
is commonly referred to as price parity, so that all 
elements of society are benefitted by an economy of abund¬ 
ance temporarily stimulated by relatively moderate price 
advances beyond the parity level. The ultimate consumers 
are undoubtedly benefitted as much as or even more than 
the original producers. 

In conclusion, affiant deposes and says that as an eco¬ 
nomic fact the orders in question in the pending action are 
of such a nature as to directly and indirectly regulate and 
control the price of this commodity, to depress the market 
price of spot cotton, and to control the operation of com¬ 
modity exchanges in such a manner as to result in irrepar¬ 
able injury to the plaintiffs. 

Respectfully submitted, 

/s/ John Lee Coulter, 

Consulting Economist, 

600 Investment Building 
Washington 5, D. C. 

*#*•••••*• 

97 Filed May 3, 1946 

Motion to Dismiss. 

Defendants and each of them respectfully move the court 
to dismiss the action as to defendants and each of them on 
the following grounds: 

1. The court lacks jurisdiction over the subject matter of 
the action because: 

(a) It affirmatively appears from the allegations of the 
amended complaint that plaintiffs have no standing to 
maintain the action. 

(b) No case or controversy exists between the plaintiffs 
on the one hand and defendants Anderson and 

98 Bowles on the other, in that the amended complaint 
fails to allege that said defendants either have the 

power to enforce the regulation here, sought to be set aside 
or have threatened so to do. 
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(c) The amended complaint fails to allege any facts 
showing that the plaintiffs have suffered or will suffej* any 
irreparable injury or that they are threatened therewith. 

(d) This court is without jurisdiction to set aside, or en¬ 
join the enforcement of, the regulation sought to be set 
aside. 

2. The amended complaint fails to state a claim on which 
relief may be granted. 

/s/ Tom C. Clark 
Tom C. Clark, 

Attorney General 
Attorney for Defendants. 

/s/ Richard H. Field 
Richard H. Field, 

General Counsel, Office of 
Price Administration, j 
Attorney for Defendant Pdrter 

/s/ Edward M. Curran. 

Edward M Curran 

United States Attorney 

• m • # * • * * «<|« 

. I 

108 Filed May 9,1946 

Memorandum by Court. 

The plaintiffs bring this action to enjoin the enforcement 
of, and to declare invalid a regulation issued by the PHce 
Administrator under Section 2(d) of the Emergency Price 
Control Act. However clearly it may appear that the de¬ 
fendant the Secretary of Agriculture failed to exercise jthe 
discretion imposed upon him by law in his approval of jthe 
regulation which was, in his own language “by direction 
of the Director of Economic Stabilization” and may have 
failed, as claimed by the plaintiffs to take other steps j re¬ 
quired by law before the regulation could be issued, this 
Court is without jurisdiction to pass upon the validityi or 
invalidity of the regulation involved in this suit. 


I 
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Section 204(d) of the Emergency Price Control Act of 
1942 to which Section 7(b) of the Stabilization Act of 1942 
is, by its terms, applicable, provides that 

“no court, Federal, State or Territorial, shall have juris¬ 
diction or power to consider the validity of any such regu¬ 
lation, order, or price schedule, or to stay, restrain, en¬ 
join, or set aside, in whole or in part, any provision of this 
Act authorizing the issuance of such regulations, orders, 
or making effective any such price schedule, or any provi¬ 
sion of any such regulation, order, or price schedule, or to 
restrain or enjoin the enforcement of any such provision.” 

The case of Rosensweig, et al. v. United States, 144 F. 2d 
30, the Circuit Court of Appeals of the Ninth Circuit held 
that the claim that a regulation of the Price Administrator 
is not enforceable is no more than a claim that the regula¬ 
tion is invalid which is a matter solely within the jurisdic¬ 
tion of the Emergency Court of Appeals. Certiorari was 
denied by the Supreme Court in that case. 

109 The Court having no jurisdiction to pass upon the 
validity of this regulation has no jurisdiction to en¬ 
ter a declaratory judgment as to its valadity, nor to enjoin 
its enforcement, and apart from that the complaint shows 
no ground for relief against the defendants Anderson and 
Bowles who have nothing to do with the enforcement of the 
regulation. 

The motion of the defendants to dismiss the complaint 
should be sustained. 

/s/ Jennings Bailey 
Justice 

May 9,1946 

110 Judgment 

This cause having duly and regularly come on to be 
heard on the plaintiffs ’ motion for an injunction pendente 
lite and the defendants ’ motion to dismiss the complaint, 
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and the court having considered each thereof, it is now 
hereby: j 

Ordered, Judged and Decreed that defendants’ motion to 
dismiss the complaint be and is hereby sustained; |that 
plaintiffs’ motion for an injunction pendente lite be an4 the 
same is hereby denied; and that the action be and the dame 
is hereby dismissed. 

Dated this 14th day of May 1946. 

/s/ Jennings Bailey 
. Justice 

Approved as to form this 
14th day of May 1946. 

/s/ 0. R. McGuire 

Attorney for Plaintiffs 

• • • * * • * » •• • 

111 Filed May 15, 1946 

Notice of Appeal. 

Notice is hereby given that plaintiffs John A. Cooper, 
H. M. Dunscomb, Sidney Levingston, B. E. McDearmaii, A. 
E. McDonald, J. E. McDonald, C. W. Parnell, Edwarcl J. 
Wade and W. B. Yancey hereby appeal to the United Stktes 
Court of Appeals for the District of Columbia from the 
order entered May 14, 1946, by the District Court of the 
United States for the District of Columbia, sustaining the 
motion of the defendants to dismiss the bill of 
for a declaratory judgment and for an injunction, 
which complaint the plaintiffs elect to stand. 

/s/ 0. R. McGuire 

0. R. McGuire, 

7 

Attorney for Plaintiffs . 

• • • # * # • • 


complaint 
and upon 
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112 Filed May 15,1946 

Statement of Points on Which the Plaintiffs Intend to Rely 

Upon This Appeal. 

The plaintiffs, John A. Cooper, H. M. Dunscomb, Sidney 
Levingston, B. E. McDearman, A. E. McDonald, J. E. Mc¬ 
Donald, C. W. Parnell, Edward J. Wade and W. B. Yancey 
and each of them intend to reply upon the following points 
on this appeal to the United States Court of Appeals for 
the District of Columbia from the District Court of the 
United States for the Disrict of Columbia, namely: 

1. There was a conspiracy between defendants Porter 
and Bowles to cause and require the defendant Anderson to 
violate the laws of the United States to the great detriment 
and irreparable injury of these plaintiffs, and the defen¬ 
dant Anderson did violate the laws of the United States 
when he approved the order complained of and thereby 
joined in the conspiracy of the defendants Porter and 
Bowles to violate the laws of the United States to the ir¬ 
reparable and continuing injury of these plaintiffs and each 
of them. The plaintiffs are entitled to an injunction to dis¬ 
solve this conspiracy and to restrain the three defendant 
participants therein from further injury thereby to the 
plaintiffs. 

2. The District Court of the United States for the District 
of Columbia had jurisdiction and legal duty to grant the 
relief prayed for in the complaint and in the motion for 
preliminary injunction. There existed no other adequate 
and expeditious remedy for the plaintiffs. 

3. The District Court of the United States for the Dis¬ 
trict of Columbia erred in holding that the only remedy 
available to the plaintiffs was a proceeding in the United 

States Emergency Court of Appeals. 

113 4. The United States Emergency Court of Appeals 
does not afford due process of law within the terms 

of the Constitution of the United States in a suit against 
the defendants to protect the plaintiffs from the conse- 



quences of Margin Requirement Order complained of, which 
was illegally approved by the defendant Anderson and ple- 
gally issued by the defendant Porter under an illegal direc¬ 
tion from the defendant Bowles to both defendants Ander¬ 
son and Porter. 

5. The United States Emergency Court of Appeals <ioes 
not afford an adequate remedy to these defendants because 
it does not have jurisdiction over the defendant Anderson, 
without whose illegal approval, the order in question could 
not have been issued, nor over the defendant Bowles, who 
illegally purported to direct that the said Anderson ap¬ 
prove the order and that the defendant Porter cause it to 
be issued and enforced. 

6. The District Court of the United States for the dis¬ 
trict of Columbia erred in entering its order and judgnient 
denying the motion for preliminary injunction and sustain¬ 
ing the motion to dismiss the complaint. 

/s/ 0. R. McGuire 

Attorney for Plaintiffs. 
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In the United States Court of Appeals for the District of 

Columbia 


No. 


John A. Coopeb, et al., Appellants, 

vs. 

Clinton P. Anderson, et al., Appellees. 


Motion to Advance. 

Come now the appellants, by their undersigned attorney, 
and move the Court that this case be advanced for argu¬ 
ment before the Court takes its Summer Recess or in the 
alternative for an injunction pendente lite. As grounds for 
such motion, the appellants say that the appellees have vio¬ 
lated the terms of the statutes designed to prevent what 
they have done; that such violation continues every day that 
the illegal regulation remains in effect; and that the appel¬ 
lants, and those similarly situated, have suffered and are 
suffering irreparable injury, with probably serious short¬ 
ages in the production of cotton during the present growing 
season, which is well advanced in the cotton growing section 
of this Country. 

A memorandum brief in support of this motion is at¬ 
tached hereto. 

Respectfully submitted, 

/s/ 0. R. McGuire 
0. R. McGuire, 

Attorney for Appellants. 

Service of a copy of the foregoing motion is hereby ac¬ 
knowledged this 21st day of May, 1946. The appellees (Do 


not have) objections to the allowance of the motion to j ad¬ 
vance. 

/s/ Albert M. Dreyer 
Albert M. Dreyer, 

Attorney for Appellees 


• • • • • 






Appellees’ Response to Motion to Advance. 

Appellees have no objection to having this case advanced 
for argument as requested by appellants, but appellees 
strenuously oppose the granting of an injunction pendente 
lite. 

/s/ Gordon Eakle 
/s/ Albert M. Dreyer 
Ai*eet M. Dbeyeb, 

Attorney for Appellees 


Certificate of Service 

I certify that a copy of the foregoing was mailed to 0^ R. 
McGuire, Attorney for the appellants, at his office in [the 
Southern Building, Washington, D. C. on May 21, 1946J 

/s/ Albert M. Dreyer 
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BRIEF OF APPELLEES 


STATEMENT 

i 

This action was brought by the Commissioner of Agriculture 
of the State of Texas, two members of the cotton exchanges 
and a number of cotton growers to enjoin the enforcement of, 
and to have declared invalid, Margin Requirement Regulation 
No. 1 (11 F. R. 3602). That regulation was issued by the Prij;e 
Administrator with the approval of the Secretary of Agriculture 
under Section 2 (d) of the Emergency Price Control Act of 
1942 (50 U. S. C. A. App. 902d), which provides as follows:! 

I 

Whenever in the judgment of the Administrator such 
action is necessary or proper in order to effectuate the 
purposes of this Act, he may, by regulation or order, 
regulate or prohibit speculative or manipulative prac¬ 
tices (including practices relating to changes in form or 
quality) or hoarding, in connection with any commodity, 

(l) 
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and speculative or manipulative practices or renting or 
leasing practices (including practices relating to recovery 
of the possession) in connection with any defense-area 
housing accommodations, which in his judgment are 
equivalent to or are likely to result in price or rent in¬ 
creases, as the case may be, inconsistent with the pur¬ 
poses of this Act. 

The regulation, a copy of which is attached hereto, provides 
that persons buying or selling cotton for future delivery on a 
cotton exchange shall deposit a margin of $10 per bale when 
the price at which the cotton is sold does not exceed 25 cents 
per pound, or $20 per bale if the price exceeds 25 cents per 
pound and does not exceed 26 cents per pound, and that for 
each full cent that the selling price exceeds 25.01 cents per 
pound, the minimum margin requirement shall be increased 
by an additional $10 per bale. 

The regulation is limited in its application to transactions in¬ 
volving cotton futures contracts for which on March 1, 1946, 
minimum initial margins were required by the rules of the ex¬ 
change on which the futures contracts are being traded. It 
expressly excepts from its operation bona fide hedging trans¬ 
actions as defined in Section 4 (a) (3) of the Commodity Ex¬ 
change Act and, net positions in cotton futures to the extent 
that such positions are shown to represent straddles or spreads 
between cotton futures or markets, as well as the initial mar¬ 
gins required by clearing associations serving the contract 
markets. 

Appellants, plaintiffs below, challenged the validity of the 
regulation on the ground that the conditions of the statutes 
under which the regulation was promulgated have not been, in 
fact, complied with. Specifically appellants charged that in 
approving the regulation the Secretary of Agriculture had not, 
as allegedly required by Section 3 (e) of the Emergency Price 
Control Act of 1942 as amended, 1 exercised an independent 

‘Section 3 (e) of the Emergency Price Control Act of 1942 provides in 
substance, subject to exceptions not here material that no action shall be 
taken under that Act with respect to an agriculture commodity without 
the prior written approval of the Secretary of Agriculture. The full text 
of the Section Is printed in the appendix attached hereto. 



judgment, but had approved the regulation only because !he 
was required to do so by a directive issued by the Stabilization 
Director. 2 They also challenged the validity of the regulation 
on the ground that the Secretary of Agriculture had failed to 
comply with the requirements of the Second Deficiency Appro¬ 
priation Act of 1945 (Public Law 132) 3 (J. Appx. 15-lp). 

The appellees, defendants below, moved to dismiss the action 
on the grounds among others that the court was without juris¬ 
diction to entertain it, and that the appellants had no standing 
to maintain the action (J. Appx. 26-27). The court sustained 
the appellees’ motion and dismissed the suit (J. Appx. 27-2p). 
This appeal followed (J. Appx. 29). 

STATUTES AND REGULATIONS INVOLVED 


The action involves Sections 2 (d), 3 (e) and 204 (d)| of 
the Emergency Price Control Act of 1942, 4 Margin Requirement 
Regulation No. 1 (11 F. R. 3602) and the Second Deficiency 
Appropriation Act of 1945 (Public Law 132). The pertinent 
provisions of each are set forth in the appendix hereto. 

5 The allegation that the Secretary of Agriculture did not exercise! an 
independent judgment in approving the regulation even if material is !not 
supportable. He declined formally to approve it until directed to do| so, 
not because he disapproved of the substance of the regulation, but because 
he had been advised by his legal advisers that his approval was not required. 
In the letter transmitting the directive to the Secretary of Agriculture the 
Stabilization Director directed him to approve the regulation unless he had 
some objection to the substance of it. See the letter of the Stabilization 
Director to the Secretary of Agriculture dated, April 2,1946, a copy of which 
is appended hereto. The court may of course take judicial notice of jihis 
letter. Bowles v. United States, 319 U. S. 912. 

3 This A<*t, the complete text of the pertinent provisions of which is printed 
in the appendix attached, forbids the use of any appropriation made by the 
Act to enforce any maximum price or prices on any agricultural commodity 
until the Secretary of Agriculture has made and published certain pre¬ 
scribed findings. The regulation here involved does not establish any maxi¬ 
mum price or prices but merely regulates certain speculative transactions. 
The Act, therefore, has nothing to do with the case and is wholly irrelevant. 

4 Act of January 30, 1942, 56 Stat. 23, as amended by the Stabilization Act 
of 1942, 56 Stat. 767, the Stabilization Extension Act of 1941, 58 Stat. |832 
and the Stabilization Extension Act of 1945, 59 Stat. 306 (50 U. S. Cl A. 
App. 902 (d),903 (e) and 924 (d)). 
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SUMMARY OF ARGUMENT 

The sole purpose of the action is to set aside a regulation 
issued under Section 2 of the Emergency Price Control Act of 
1942. Section 204 (d) of that Act provides that the Emergency 
Court of Appeals shall have exclusive jurisdiction to enjoin, set 
aside or consider the validity of any order or regulation issued 
under Section 2 of the Act. The fact that the Court below may 
have succeeded to some of the jurisdiction of the courts of the 
State of Maryland is immaterial because Section 204 (d) of the 
Act withdraws from all courts, whether federal or state, all 
jurisdiction to enjoin, set aside or consider the validity of such 
regulations. It is not true that the Emergency Court of 
Appeals would not have jurisdiction of appellees Anderson and 
Bowles. That court may summon before it all persons whose 
presence is necessary to determine the validity of a regulation 
issued under Section 2 of the Act. Moreover no justi¬ 
ciable controversay exists between appellants and appellees 
Anderson and Bowles. The amended complaint does not seek 
relief against an unlawful conspiracy and even if it did, that 
fact would not operate to invest the court below with juris¬ 
diction. 

Appellants have no standing to attack the validity of the reg¬ 
ulation because it does not apply to them and appellants are 
without right or power to assert the rights of others. 

The reasons advanced by appellants for reversing the judg¬ 
ment are without merit. All of them, not specifically answered 
herein relate to the validity of the regulation. If the regula¬ 
tion is in fact invalid and appellants have a sufficient interest 
and standing to challenge it they are entitled to relief in the 
proper forum but not in either this court or in the court below. 

ARGUMENT 

I 

The Court was without jurisdiction to entertain the action 

The only relief sought by the appellants was a judgment set¬ 
ting aside Cotton Margin Requirement Regulation No. 1 which 


was issued on April 3, 1946 and enjoining the enforcement 
thereof. 5 That regulation was issued under Section 2 of the 
Emergency Price Control Act of 1942. Section 204 (d) of the 
Act (50 U. S. C. App. 924d) in pertinent part provides: 

* * # The Emergency Court of Appeals, and the 
Supreme Court upon review of judgments and orders of 
the Emergency Court of Appeals, shall have exclusive jur¬ 
isdiction to determine the validity of any regulation or 
order issued under section 2, of any price schedule effective 
in accordance with the provisions of section 206, and of any 
provision of any such regulation, order, or price schedule. 
Except as provided in this section, no court, Federal, State, 
or Territorial, shall have jurisdiction or power to consider 
the validity of any such regulation, order, or price schedule, 
or to stay, restrain, enjoin or set aside, in whole or in jiart, 
any provision of this Act authorizing the issuance of jsuch 
regulations or orders, or making effective any such price 
schedule, or any provision of any such regulation, order, or 
price schedule, or to restrain or enjoin the enforcement of 
any such provision. 

i 

The constitutionality of this Section was sustained in Lock- 
erty v. Phillips, 319 U. S. 182, and Yakus v. United States j, 321 
U. S. 414. Its effect is to withdraw from all courts except the 
Emergency Court of Appeals (and the Supreme Court upon 

“The prayer of appellants amended complaint (J. Appx. 17-1S) redds as 
follows: 

“Wherefore, the promises considered, the plaintiffs and each of them 
respectfully pray that this Court: 

“1. Enter an order enjoining and restraining the defendants and edeh of 
them pendente lite from attempting to enforce the said order of April 3j 1946. 

“2. Upon hearing of the case, enter a declaratory judgment declaring the 
said order of April 3,1946, to be null and void. 

“3. After final hearing, enter an order enjoining the defendants and each 
of them from enforcing or attempting to enforce said order dated April 3, 
1946, against the plaintiffs or against any Cotton Exchange on which any 
of the plaintiffs may seek to make purchases or sales of cotton for the future 
deliveries. 

“4. Grant such other and further relief to the plaintiffs and to e^ch of 
them as the court may deem meet and proper.” 
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review of judgments of the former court) all power and juris¬ 
diction to enjoin or set aside or consider the validity of any 
order or regulation issued under Section 2 of the Emergency 
Price Control Act. Yakus v. United States, supra; Bowles v. 
Willingham, 321 U. S. 503; Bowles v. Seminole Rock & Sand 
Co., 325 U. S. 410; Bowles v. Case, 66 S. Ct. 438. The jurisdic¬ 
tion of the Emergency Court of Appeals is exclusive regardless 
of the grounds on which the validity of regulation or order is 
challenged, whether those grounds be that constitutional rights 
of those affected by the regulation have been infringed or that 
the conditions of the statute have not been complied with or 
in fact violated. Bowles v. American Brewery Co., 146 F. 2d 
842, 844 (C. C. A. 4th); Bowles v. Meyers, 149 F. 2d 440, 441 
(C. C. A. 4th); United States v. Pepper Bros., 142 F. 2d 340, 
343 (C. C. A. 3rd); Cullen v. Bowles, 148 F. 2d 621 (C. C. A. 2d). 

The regulation here involved is challenged solely on the 
ground that it was not properly approved by the Secretary of 
Agriculture. This is a challenge which has been repeatedly held 
to be one that cannot be considered by any court except the 
Emergency Court of Appeals. Rosensweig v. United States, 
144 F. 2d 30 (C. C. A. 9th) cert. den. 323 U. S. 764; Bowles v. 
American Brewery Co., 146 F. 2d 842 (C. C. A. 4th); Shrier v. 
United States, 149 F. 2d 606, cert. den. 66 S. Ct. 34; United 
States v. Tanltefi (C. C. A. 2nd. decided April 10, 1946, not yet 
reported). The holding of all of these decisions was summarized 
by the Circuit Court of Appeals for the Second Circuit in the 
case last cited as follows: 

While the defendants pleaded guilty to the respective 
informations filed against them, they preserved their ob¬ 
jections of law by seasonable motions to quash the infor¬ 
mations, in arrest of judgment and for vacation of judg¬ 
ment. As to each defendant the main claim of error is 
that the price regulation he was found to have violated, 
Revised Maximum Price Regulation No. 169, for the 
wholesale prices of beef, issued under the Emergency 
Price Control Act of 1942, § 2, 50 U. S. C. A. Appendix, 
§ 902, was invalid for lack of the prior approval of the 
Secretary of Agriculture which is required for a regula- 
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tion of an ‘agricultural commodity’ under § 903 (e) of the 
Act. In answer to the contention that such a claim coiuld 
be raised only before the specially constituted Enier- 
gency Court of Appeals, under the decision in Yakus v. 
United States, 321U. S. 414, they urge that this is the one 
matter of the regulation void ‘on its face’ left open in that 
case. But even that matter seems no longer open, in view 
of the 1944 amendment to 50 U. S. C. A. Appendix, § 924 
(e), establishing a procedure (not sought here) designed 
to meet all questions raised by the Court and providing 
for stay of the criminal proceeding while the issue | of 
validity is raised in good faith before the special court. 
At least that was our express holding in United States v. 
George F. Fish, Inc., 2 Cir., Feb. 8,1946. Moreover, ^he 
cases are quite clear that this particular claim is not wijth- 
in the area reserved by the Court for future decision. 
Rosensweig v. United States, 144 F. 2d 30, cert. den. 323 
U. S. 764; Bowles v. American Brewery, 4 Cir., 146 F. 2d 
842; Shrier v. United States, 6 Cir., 149 F. 2d 606; cert, 
den. 66 S. Ct. 34; Bowles v. Dairymen’s League Co-bp. 
Ass’n, D. C., S. D., N. Y., 61 F. Supp. 358. 

Appellants seek, on three grounds, to escape the limitations 
which Section 204 (d) of the Emergency Price Control Act 
places on the jurisdiction of all courts. First, they claim that 
the District Court of the United States for the District of Qo- 
lumbia possesses not only the jurisdiction of an ordinary federal 
district court but also “all of the common law jurisdiction of 
the courts in the State of Maryland at the time the present 
District of Columbia was carved out of said state”; secondly, 
they assert that the Emergency Court of Appeals would ijot 
have jurisdiction of appellees Bowles and Anderson; thirdly, 
they contend that the relief which they seek is not only the In¬ 
validation of the regulation but also an injunction against the 
continuation of a conspiracy which they now for the first tiijae 
claim exists between the appellees. None of these contentions 
has any merit to it. 

In the first place, Section 204 (d) of the Emergency Price 
Control Act withdraws from all courts, state as well as federal, 
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all jurisdiction to enjoin or set aside or to consider the validity 
of a regulation issued under Section 2 of that Act. Bowles v. 
Willingham, 321 U. S. 503. The fact that the court below may 
have succeeded to some of the jurisdiction of the courts of the 
State of Maryland is, therefore, wholly irrelevant. 

In the second place, it is not true that the Emergency Court 
of Appeals would not have jurisdiction of appellees Bowles and 
Anderson if their presence were necessary to determine the 
validity of the regulation here assailed. That court is given 
exclusive jurisdiction to determine the validity of all orders 
and regulations issued under Section 2 of the Emergency Price 
Control Act. In the exercise of the jurisdiction so conferred 
it may summon before it whatever parties may be necessary to 
determine the validity of any regulation or order that may be 
challenged before it. Illinois Packing Co. v. Snyder, 151 F. 
2d 337 (E. C. A.); Illinois Packing Co. v. Bowles, 147 F. 2d 554 
(E. C. A.); Earl C. Gibbs, Inc.., v. Defense Supplies Corpora¬ 
tion & Reconstruction Finance Corporation (E. C. A. May 8, 
1946, No. 226, not yet reported). Moreover, no justiciable 
controversy exists between the appellants on the one hand and 
the appellees Bowles and Anderson on the other. The com¬ 
plaint states no facts showing that the defendants Bowles or 
Anderson have threatened to, or have enforced compliance 
with the regulation. In fact, the allegations of the complaint 
demonstrate that these defendants have neither the capacity 
or power to compel compliance. It is well settled that a plain¬ 
tiff has no “standing to sue” for equitable relief where defend¬ 
ants have no power to enforce compliance with the adminis¬ 
trative orders they have issued. N. W. L. B. v. Montgomery 
Ward, 144 F. 2d 528 (App. D. C. 1944), cert, den., 65 S. Ct. 134; 
Employers Group, etc. v. N. W. L. B., 143 F. 2d 145 (App. D. C. 
1944), cert. den. 65 S. Ct. 72; Federal Trade Commission v. 
Claire Furnace Co., 274 U. S. 160; and Appalachian Electric 
Power Co. v. Smith, et al., 67 F. 2d 451 (C. C. A. 4th). Even 
if the defendant has the power to effect enforcement of an 
alleged unlawful mandate, equity relief will not be granted 
unless sanctions have been placed in force, or at least threat¬ 
ened, Ex parte LaPrade, 289 U. S. 444. In this connection it 
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is to be noted that the validity of the directive of the Stabiliza¬ 
tion Director pursuant to which the regulation was promul¬ 
gated is not here in issue. 6 That directive does not command 
appellants to do or to refrain from doing anything. It does not 
grant or withhold any authority or privilege or license. It does 
not subject the appellants to any liability, civil or criminal. It 
does not change appellants’ existing or future status or condi¬ 
tion. And it does not determine any right or obligations. 
Unless and until implemented by the regulation it would be 
without any legal effect whatsoever insofar as any private citi¬ 
zen is concerned. In these circumstances, it is not subject to 

‘The authority of the Director of Economic Stabilization to issue |the 
directive is derived from the Stabilization Act of 1942 (56 Stat. 765, 50 
U. S. C. A. App. 961) and Executive Orders 9250 ( 7 F. R. 7871), 9620 (10 Fi R. 
12033) and 9699 (11 F. R. 1929). Section 1 and 2 of the Stabilization Act 
of 1942 authorized the President to issue general orders stabilizing prices, 
wages, and salaries affecting the cost of living, such stabilizations, so far 
as practicable, to be on the basis of the levels which existed on September 
15, 1942; and gave him broad power to delegate his authority under the 
Act to such department, agency or officer as he might direct. By Executive 
Order 9250 issued October 3, 1942 (7 F. R. 7S71), the President delegated 
such authority to the Office of Economic Stabilization. In Title I of tpis 
Executive Order, the Director of the Office of Economic Stabilization was 
directed to formulate and develop a comprehensive national economic poljicy 
with resj>ect to prices, rents, wages, salaries, profits, rationing, subsidies, 
and all related matters, with a view to stabilizing the cost of living ; in 
accordance with the Act of October 2, 1942. To give effect to this compre¬ 
hensive national economic policy, it was provided that “the Director shrill 
have power to issue directives on policy to the Federal departments ajnd 
agencies concerned”; that the administration of activities related to tjlie 
national economic policy “shall remain with the departments and agencies 
now responsible for such activities, but such administration shall conform 
to the directives on policy issued by the Director.” 

Thus the authority to formulate and administer the price control program 
remains where it had been placed by Section 2 of the Emergency Prjce 
Control Act; with this qualification, however, that the Price Administrator 
and all other agencies were obliged to conform to the general line of polijey 
laid down in directives of the Economic Stabilization Director pursuant 
to bis overriding authority as conferred upon him by the Executive Order.) 

By Executive Order 9620 (10 F. R. 12033) the Office of Economic Stabili¬ 
zation was abolished and all of its functions were transferred to the di¬ 
rector of War Mobilization and Reconversion. By Executive Order 96(99 
(11 F. R. 1929) the Office of Economic Stabilization was reestablished j>n 
February 21, 1946, with the same powers that it possessed before the 
issuance of Executive Order 9620. 
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judicial review. United States v. Los Angeles R. R. Co., 273 
U. S. 299. It is the regulation and the regulation alone that 
creates any legal rights or obligations and it is the regulation 
and the regulation alone of which appellants may complain. 
See Earl C. Gibbs, Inc. v. Defense Supplies Corporation & 
Reconstruction Finance Corporation, supra. 

Finally, the appellants’ claim that they are seeking relief 
against an illegal conspiracy is not only wholly irrelevant but 
also without merit. The amended complaint says nothing about 
any conspiracy. The only relief demanded was a judgment in¬ 
validating the regulation. The claim of an illegal conspiracy 
was advanced for the first time after appellants had filed their 
notice of appeal. Furthermore, even if a conspiracy were al¬ 
leged it would be wholly irrelevant. The fact would still re¬ 
main that appellants are endeavoring to set aside the regula¬ 
tion. That is a thing which the court below* was without 
jurisdiction to do. 

II 

Appellants have no standing to maintain the action 

The appellants are the Commissioner of Agriculture of the 
State of Texas, two members of cotton exchanges and a number 
of cotton growers. None of them have any standing to chal¬ 
lenge the validity of the regulation. 

A. The Commissioner of Agriculture 

The regulation does not affect the Commissioner of Agri¬ 
culture in his official capacity. The amended complaint, as a 
matter of fact, does not allege that it will interfere wuth the 
performance of his official duties in any manner. The only 
interest which he claims to have in the present action is the 
right to represent cotton growers of the State of Texas whom 
he claims w’ill be adversely affected by the enforcement of the 
regulation. It is too w*ell settled for argument that a state 
officer cannot invoke jurisdiction of the federal courts for the 
sole purpose of asserting rights of the citizens of the state. 
Massachusetts v. Mellon, 262 U. S. 447; Oklahoma v. Cook, 
304 U. S. 387; Georgia v. Pennsylvania, 324 U. S. 439; nor can 
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such official assert the invalidity of a statute, Columbus & O. 
Ry. Co. v. Miller , 283 U. S. 96, 99. It is clear, therefore, that 
the Commissioner of Agriculture of the State of Texas has|no 
standing to maintain the present action in his official capacity. 

I 

B. The cotton brokers 

The regulation does not require a deposit of any margin [by 
the cotton broker appellants. In fact, transactions executed 
by exchange members for their own account are not subject| to 
the margin requirements prescribed by the regulation. See 
footnote 4 to the Statement of Considerations issued concur¬ 
rently with the promulgation of the regulation, a copy of which 
statement is attached. The amended complaint does not allege 
that the regulation requires them to deposit the margins pre¬ 
scribed by the regulation insofar as any transactions executed 
by them for their own account are concerned; it merely alleges 
that many of the customers of the cotton broker appellants 
will be required to deposit such margins. In other words, the 
cotton broker appellants are not here asserting any rights of 
their own. but are complaining merely of an alleged injury to 
their customers. But it is an established principle that, jto 
entitle one to invoke judicial power of the United States to 
determine the validity of executive or legislative action, pe 
must assert that he has sustained or is immediately in dangjer 
of sustaining a direct personal injury as a result of that actioh. 
He is not entitled to invoke the judicial power of the United 
States for the purpose of asserting rights which he admits or 
claims to be owing to one other than himself. See, for example, 
Tileston v. Ullman, 318 U. S. 44. The cotton brokers, there¬ 
fore, are wholly without right or standing to maintain ttye 
present action, or to challenge the validity of the regulation 
which they seek to set aside. 

C. The cotton growers 

The regulation excepts from its operation all bona fide 
hedging transactions. Section 1 of the regulation provides: i 

This regulation shall not apply to bona fide hedging 
transactions as defined in section 4a (3) of the Com¬ 
modity Exchange Act nor to net positions in cotton 


I 

i 

i 
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futures to the extent that such positions are shown to 
represent straddles or spreads between cotton futures 
or markets, nor to minimum initial margins required by 
the clearing associations serving the contract markets. 

Section 4 (a) (3) of the Commodity Exchange Act [7 U. S. 
C. A. 6 (a)] defines a bona fide hedging transaction as follows: 

* * * For the purposes of this paragraph, bona 
fide hedging transactions shall mean sales of any com¬ 
modity for future delivery on or subject to the rules of 
any board of trade to the extent that such sales are offset 
in quantity by the ownership or purchases of the same 
cash commodity or, conversely, purchases of any com¬ 
modity for future delivery on or subject to the rules 
of any board of trade to the extent that such purchases 
are offset by sales of the same cash commodity. There 
shall be included in the,amount of any commodity 
which may be hedged by any person— 

(a) The amount of such commodity such person is 
raising, or in good faith intends or expects to raise, 
within the next twelve months, on land (in the United 
States or its Territories) which such person owns or 
leases; 

(b) An amount of such commodity the sale of which 
for future delivery would be a reasonable hedge against 
the products or byproducts of such commodity owned or 
purchased by such person, or the purchase of which for 
future delivery would be a reasonable hedge against the. 
sale of any product or byproduct of such commodity by 
such person. 

By virtue of the foregoing provisions the regulation excepts 
all transactions in cotton futures in which cotton growers may 
be reasonably expected to engage. Only transactions entered 
into for the purpose of speculation are made subject to the 
regulation. 

By virtue of the provisions of the regulation excepting hedg¬ 
ing transactions a cotton grower may sell on cotton exchanges 
for future delivery, without paying or depositing any margin, 
the amount of any cotton which he is raising, or intends, or 
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expects to raise within the next six months. He is therjeby 
permitted to protect himself against any loss or risk resulting 
from the fluctuation of the market price of cotton without 
complying with any of the requirements of the regulation. 
When he has harvested his crop he may without depositing the 
margins prescribed by the regulation purchase on a cotton ex¬ 
change a cotton futures contract for a quantity of cotton equal 
to that which he has previously sold for future delivery, and 
may then sell his crop. Only if the grower desires to speculate 
on the market is he required to deposit the margins prescribed 
by the regulation. In this connection reference is made to |the 
affidavit of Paul A. Porter in opposition to appellants’ motion 
for an injunction pendente lite and in support of appellees’ 
motion to dismiss the action, in which the operation of the 
regulation is fully explained. A copy of this affidavit is Ap¬ 
pended hereto. 

It is well settled that one who is excepted from the operation 
of a statute or a regulation is without standing to challenge 
the validity thereof. Premier-Pabst Sales Co. v. Grosscup, 
298 U. S. 226; Heald v. District of Columbia, 259 U. S. 114,123. 
The allegations of the amended complaint that the cotton 
growing appellants will be damaged because, they claim, ^he 
number of persons from whom they may purchase and to wh^m 
they may sell cotton futures may be diminished by reason) of 
the fact that such persons will be required to deposit the mjar- 
gins prescribed by the regulation, are insufficient to show t)iat 
the appellants have any interest adequate to invoke the juris¬ 
diction of this court. See for example Herbring v. Lee, 280 
U. S. 111. They have no more right to complain of the regu¬ 
lation on that ground than a person would have to complain) of 
a statute licensing physicians, lawyers, cabdrivers, plumbers, 
or contractors, because such statutes diminish the number of 
such practitioners with whom he can profitably deal. 

Even if the cotton growing appellants could show financial 
loss resulting from the margin requirement such proof altlne 
is insufficient, for such loss, at best, is damnum absque injuria. 
Tenn. Elec. Power Co. v. TV A, 306 U. S. 118,137; Assoc. Indus¬ 
tries v. I ekes, 134 F. 2d 694 (C. C. A. 2nd, 1943). 




14 


HI 

None of the reasons advanced by appellants for reversing the 

judgment is tenable 

There is no merit to any of the reasons advanced by appel¬ 
lants for reversing the judgment. Their brief is devoted al¬ 
most in its entirety to an endeavor to show that the regulation 
is invalid. If the regulation is in fact invalid, and appellants 
have a sufficient standing and interest to challenge it, then they 
are entitled to a judicial decree declaring it invalid. But they 
must seek their relief in a court which has jurisdiction to grant 
it. This they have not done. They can therefore take noth¬ 
ing by their complaint. 

CONCLUSION 

The judgment is clearly right and should be affirmed. 

Respectfully submitted. 

Tom C. Clark, 

Attorney General, 
Attorney for Defendants, 

Richard H. Field, 

General Counsel, Office of Price Administration, 

Attorney for Defendant Porter.. 

Albert M. Dreyer, 

Attorney . 


Edward M. Curran, 

United States Attorney . 



APPENDIX 


Pertinent provisions of the Emergency Price Control Act: 

2 (d) Whenever in the judgment of the Administrator 
such action is necessary or proper in order to effectuate 
the purposes of this Act, he may, by regulation or carder, 
regulate or prohibit speculative or manipulative prac¬ 
tices (including practices relating to changes in for^n or 
quality) or hoarding, in connection with any commojdity, 
and speculative or manipulative practices or renting or 
leasing practices (including practices relating to recovery 
of the possession) in connection with any defense jarea 
housing accommodations, which in his judgment are 
equivalent to or are likely to result in price or rent in¬ 
creases, as the case may be, inconsistent with the J pur¬ 
poses of this Act. 

* * * * 

3 (e) Notwithstanding any other provision of thjis or 
any other law, no action shall be taken under thijj Act 
by the Administrator or any other person, without prior 
written approval of the Secretary of Agriculture, with 
respect to any agricultural commodity or with respejct to 
any regulation, order, price schedule or other require¬ 
ment applicable to any processor with respect to any food 
or feed product processed or manufactured in whojle or 
substantial part from any agricultural commodity* ex¬ 
cept that (1) the foregoing provisions of this subsection 
shall not apply in the case of any individual adjustment 
making an increase in a maximum price, and (2) the 
Administrator may take such action as may be necessary 
under section 202 and section 205 to enforce compliance 
with any regulation, order, price schedule or other re¬ 
quirement which is lawfully in effect.” 
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204 (d) Within thirty days after entry of a judgment 
or order, interlocutory or final, by the Emergency Court 
of Appeals, a petition for a writ of certiorari may be filed 
in the Supreme Court of the United States, and there¬ 
upon the judgment or order shall be subject to review by 
the Supreme Court in the same manner as a judgment 
of a circuit court of appeals as provided in section 240 of 
the Judicial Code, as amended (U. S. C., 1934 edition, 
title 28, sec. 347). The Supreme Court shall advance 
on the docket and expedite the disposition of all causes 
filed therein pursuant to this subsection. The Emer¬ 
gency Court of Appeals, and the Supreme Court upon 
review of judgments and orders of the Emergency Court 
of Appeals, shall have exclusive jurisdiction to determine 
the validity of any regulation or order issued under sec¬ 
tion 2, of any price schedule effective in accordance with 
the provisions of section 206, and of any provision of any 
such regulation, order, or price schedule. Except as pro¬ 
vided in this section, no court, Federal, State or Terri¬ 
torial. shall have jurisdiction or power to consider the 
validity of any such regulation, order, or price schedule, 
or to stay, restrain, enjoin, or set aside, in whole or in 
part, any provision of this Act authorizing the issuance 
of such regulations or orders, or making effective any such 
price schedule, or any provision of any such regulation, 
order, or price schedule, or to restrain or enjoin the en¬ 
forcement of any such provision. 

Pertinent provisions of the Second Deficiency Act of 1945 
(Public Law 132,79th Cong.): 

* * * Provided further , That no part of this 
appropriation shall be used to enforce any maximum 
price or prices on any agricultural commodity or any com¬ 
modity processed or manufactured in whole or substan¬ 
tial part from any agricultural commodity, including 
milk and its products and livestock, unless and until 
(1) the Secretary of Agriculture has determined and 
published for such agricultural commodity the prices 



specified in section 3 (a) of the Emergency Price Con¬ 
trol Act of 1942, as amended by Public Law 729,! ap¬ 
proved October 2, 1942, as amended; (2) in case of a 
comparable price for such agricultural commodity, i the 
Secretary of Agriculture has held public hearings and 
determined and published such comparable price in the 
manner prescribed by section 3 (b) of said Act as 
amended; and (3) the Secretary of Agriculture has de¬ 
termined after investigation and proclaimed that the 
maximum prices so established on any such agricultural 
commodity, including milk and its product and live¬ 
stock, will reflect to the producer of such agricultural 
commodity a price in conformity with section 3 (c) of 
said Act as amended * * * 


Office of Price Administration 
April 3, 1946 
(Document No. 53700) 

Part 1452— Speculative and Manipulative Practices 
[Margin Requirement Reg. 1] 

MINIMUM INITIAL MARGIN REQUIREMENTS FOR TRADING OF 
COTTON FUTURES CONTRACTS 

A statement of the considerations involved in the issuance 
of this regulation has been issued simultaneously herewith and 
filed with the Division of the Federal Register. 

Authority : § 1452.1 issued under 56 Stat. 23, 765 ; 57 Stat. 5C6: Pub. Law 
383, 78th Cong.; Pub. Law 108, 79th Cong.; E. O. 9250, 7 F. R. 7871; E. O. 
9328, 8 F. R. 4681; E. O. 9599, 10 F. R. 10155: E. O. 9651, 10 F. R. 13487; 
E. O. 9697,11 F. R. 1691. 

Section 1 . Types of transactions covered. This regulation 
shall apply to every type of transaction involving a cotton fu¬ 
tures contract for which on March 1, 1946, minimum initial 
margins were required by the rules of the contract market on 
which the futures contract is being traded. All transactions 
(except those executed prior to April 9, 1946) requiring mini¬ 
mum initial margins under the rules in effect on March 1,1946, 
of any contract market are specifically covered hereby and must 
meet the requirements set forth in section 2. This regulation 
shall not apply to bona fide hedging transactions as defined in 
section 4a (3) of the Commodity Exchange Act nor to net posi¬ 
tions in cotton futures to the extent that such positions are 
shown to represent straddles or spreads between cotton futures 
or markets, nor to minimum initial margins required by the 
clearing associations serving the contract markets. 

Sec. 2. Minimum initial margin requirement. On and after 
April 9, 1946, the minimum initial margin requirement for 

(18) 


transactions to which this regulation applies shall be 10 dollars 
per bale when the price at which the futures contract is sold 
does not exceed 25.00 cents per pound. If the selling price of 
the futures contract is between 25.01 cents and 26.00 cents per 
pound inclusive the minimum initial margin requirement shall 
be 20 dollars per bale. For each full cent that the selling price 
exceeds 25.01 cents per pound this minimum initial margin 
requirement shall be increased by an additional 10 dollars per 
bale. 

Sec. 3. Persons affected, (a) In effecting or executing a cot¬ 
ton futures transaction on any contract market for any other 
person a futures commission merchant shall, for that transac¬ 
tion, assure himself of the minimum initial margin specified in 
section 2 in the manner prescribed by the rules of said contract 
market in effect on March 1, 1946. The person for whom a 
cotton futures transaction is being executed shall deposit jthe 
minimum initial margin specified in section 2 in the manner 
prescribed by the rules of said market in effect on March 1, 
1946. 

(b) Each contract market shall promptly report to the Office 
of Price Administration, Enforcement Department, Washing¬ 
ton 25, D. C., any knowledge it has concerning violation of the 
regulation by any person making use of its facilities: Provided, 
That a contract market may defer such a report until it has 
made such investigation of its information or knowledge as may 
be appropriate under its rules. 

Sec. 4. Validity of futures contracts . This regulation shall 
not affect the validity or negotiability of a cotton futures con¬ 
tract traded in contravention of this regulation. 

Sec. 5. Enforcement. Any person violating any provision 
of this regulation is subject to the criminal penalties and Civil 
enforcement actions provided by the Emergency Price Control 
Act of 1942 as amended. 

Sec. 6. Definitions. When used in this regulation the term— 

(a) “Person” includes an individual, corporation, parther- 
ship, association, or any other organized group of person^ or 
legal successors or representatives of any of the foregoing; j 

(b) “Transaction” includes sales, trades, purchases, dispo¬ 
sitions, and other transfers of contracts; 
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(c) “Cotton futures contract” means an agreement made 
through the medium of a cotton contract market to deliver or 
receive a specific quantity of raw cotton during a specific month 
as provided by section 5 of the U. S. Cotton Futures Act and 
the Commodity Exchange Act as amended; 

(d) “Minimum initial margin requirement” means the 
least initial amount of cash or cash equivalent a purchaser or 
seller of a cotton futures contract must deposit against each 
bale contained in such contract; 

(e) “Bale” means a quantity of raw cotton bound in a single 
unit as required by standard specifications established by the 
rules of the cotton contract markets in effect on March 1,1946: 

(f) “Selling price” means the recorded price at which the 
contract is bought or sold ; 

(g) “Contract market” means a commodity exchange or 
board of trade designated as a contract market by the Secre¬ 
tary of Agriculture under the Commodity Exchange Act as 
amended; 

(h) “Rules of a contract market” means the charters, by¬ 
laws, bulletins, or other rules adopted by such market; 

(i) “Futures commission merchant” includes individuals, 
associations, partnerships, corporations, and trusts engaged in 
soliciting or in accepting orders for the purchase or sale of any 
commodity for future delivery on or subject to the rules of any 
contract market and that in or in connection with such solici¬ 
tation or acceptance of orders, accepts any money, securities, 
or property (or extends credit in lieu thereof) to margin, guar¬ 
antee, or secure any trades or contracts that result or may re¬ 
sult therefrom. 

This regulation shall become effective April 9, 1946. 

Noth : The reporting provisions of the regulation have been approved by 
the Bureau of the Budget in accordance with the Federal Reports Act of 
1942. 

Issued this 3d day of April 1946. 

James G. Rogers, Jr., 

Acting Administrator. 

Approved: April 2, 1946. 

Clinton P. Anderson, 

Secretary of Agriculture. 
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STATEMENT Of THE CONSIDERATIONS INVOLVED IN THE ISSUANCE 

OF MARGIN REQUIREMENT REGULATION NO. 1 

■ 

The accompanying regulation establishing minimum mar¬ 
gins for trading in cotton futures is being issued pursuant to a 
directive from the Office of Economic Stabilization to the Ptice 
Administrator. In announcing its decision that a regulation 
of this nature should be issued, the Office of Economic Stabili¬ 
zation said: 

“The price of raw cotton has risen sharply over the last four 
months and is now several cents above parity. OPA rece 
announced increases in cotton textile prices which will in 
aggregate total a quarter of a billion dollars. A substantial 
part of this increase was necessitated by the increase which jhas 
occurred in the price of cotton. If further increases occuf in 
cotton prices, further increases in textile and in clothing prices 
will undoubtedly follow. The stabilization program cannot 
withstand a further rise in clothing prices of any substantial 
proportions. 

“At the same time, every possible effort should be taken to 
protect textile mill operators against a squeeze between specu¬ 
lative increases in costs and ceiling prices on their products] 

“In this situation I have no choice but to employ and j ex¬ 
haust all the legal means at my command to stabilize cotton 
prices. Everyone recognizes the tremendous difficulties inher¬ 
ent in the establishment and enforcement of ceiling prices! for 
raw cotton. We consider that step as the last and least desir¬ 
able alternative. Short of that the readiest means of reducing 
the unwarranted and at this time definitely harmful specula¬ 
tion in the cotton markets, which appears to be an important 
cause of the recent rise in cotton prices, is an immediate and 
substantial increase in the margin requirement of the coiton 
exchanges. 

“Accordingly, I have directed the Office of Price Administra¬ 
tion to increase those requirements.” 

The general circumstances which give rise to the necessity for 
stabilizing the price of cotton are matters of public information 
and need merely be summarized. With the current shortage of 
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textiles, attainment of the maximum textile output is of urgent 
importance to the health and welfare of the nation. However, 
because of the significance of cotton textiles in the cost of living, 
prices of these essential commodities must be held in check. 
Both these goals—one to increase production, the other to curb 
price advances—have been critically jeopardized by the recent 
inflationary behavior of the cotton futures market. 

Since August 1045, when the previous series of cotton textile 
price adjustments was begun, the price of the active futures 
month has increased from 22.68 cents to 26.75 (March 18), 
which is a rise of over 4 cents and of more than 18 percent. This 
rapid advance, at a rate and of an extent unmatched since 1941, 
is to be contrasted with the much more gradual increase during 
the last year of the war when the price increased from 21.404 
to 22.684 (August 1944 to August 1945.) 

While the effect of the increase on prices and production 
would be the same regardless of its cause, various significant fac¬ 
tors indicate that the price advance is due in large measure to 
excessive speculation. Indicative of this is the twofold increase 
in open interest on the three exchanges since VJ-Day from 1 % 
million to over Z l /z million bales. 1 Pointing toward the .same 
conclusion, during the same period the number of individual 
accounts has risen and the volume of trading has expanded 
substantially. Furthermore, as compared with a 6-month 
(Augusk-February) advance in price on the futures exchanges 
of 3.27 cents, 2 the average farm price rose only 1.68 cents. 

Cotton futures trading has attracted an increasing amount of 
speculation because cotton is the only major agricultural com¬ 
modity still not under price control and it has therefore fur¬ 
nished a unique opportunity for speculators. The present mar¬ 
gin requirements range from approximately 8 percent on the 
Chicago Board of Trade to about 15 percent on the New York 

1 The latter total reflects considerable hedge selling against large sales by 
Commodity Credit Corporation since January 1, 1946. In view of this large 
amount of hedge selling, it is the more significant that the market has con¬ 
tinued to advance. 

* During these 6 months, the Memphis spot price for ^e" middling rose 
3 . 401 . 
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Cotton Exchange. 3 At a time when securities may be bought 
and sold only for cash, these low margins enhance the appeal of 
cotton futures to speculators. 

The price of cotton futures has a direct bearing upon the pijice 
of .spot cotton. Increases in prices on futures markets catise 
higher costs of cotton to the processor. Thus speculation in cot¬ 
ton futures directly threatens an increase in the price of cotton 
and of cotton textiles and most products made therefrom. Un¬ 
der these circumstances, it is imperative that the practice 1 of 
non-hedge trading—itself speculative, even if necessary to the 
normal functioning of a futures market—be curbed by measures 
designed to diminish the amount of speculation. 

Prior to preparation of the regulation the Office of Economic 
Stabilization invited representatives of the three exchanges to 
discuss the problem and requested that they voluntarily increjase 
their margins to the levels now made mandatory. When ^he 
exchanges concluded that it would be inadvisable for theni to 
take such action, the Administrator invited them to consult 
with him concerning the provisions of the regulation. While 
expressly stating objections to its issuance, representatives o j all 
three exchanges cooperated with the Administrator in adapting 
the regulation to the intricacies of futures trading. Further¬ 
more, the Administrator has consulted with the staff of the De¬ 
partment of Agriculture and the Federal Reserve Board in the 
drafting of the regulation. 

The minimum initial margin required by this regulation 
starts at 10 dollars per bale when the price at which the trans¬ 
action takes place is 25 cents per pound and under. It increases 
10 dollars per bale for each one cent rise or fraction thereof 
above 25 cents. The regulation provides for an increase in 
the present initial margin requirements for transactions in {-aw 
cotton futures other than those undertaken for hedging knd 
straddling. It applies only to the type of transaction for wliich 
minimum initial margins were required by the rules of the 

* Currently the margin requirements of the various exchanges are asj fol¬ 
lows : Chicago, $10 per bale; New Orleans, $15 per bale; and New York, $20 
per bale with $5 added for each cent (or fraction) by which the contract 
price exceeds 27.00tf. At present futures market levels, a bale of cotton Is 
worth approximately $130 to $135. 


I 

I 


24 


cotton exchanges on March 1, 1946. Exchange clearing house 
margins are not affected. 4 

To aid in enforcement of the regulation, exchanges are called 
upon to report to the Office of Price Administration any viola¬ 
tion of which they have knowledge. Consideration was given 
to inclusion of a requirement that the exchanges deny use of 
their facilities to persons in violation of the order, but the re¬ 
porting requirement was deemed an adequate substitute. 

For the reasons discussed above, it is the judgment of the 
Price Administrator that trading in cotton futures without de¬ 
posit of substantial margins is a speculative practice in con¬ 
nection with raw cotton, that it is likely to result in price in¬ 
creases inconsistent with the purposes of the Emergency Price 
Control Act of 1942, as amended, and that therefore it is neces¬ 
sary and proper in order to effectuate the purposes of the Act 
to issue this regulation. 

In accordance with Section 3 (e) of the Emergency Price 
Control Act of 1942, as amended, the Administrator has re¬ 
ceived prior written approval of this regulation from the Sec¬ 
retary of Agriculture. 

The Administrator expects the margin requirements of this 
regulation to be helpful in stabilizing the price level by damp¬ 
ening the speculation existing today. However, since the effect 
of the requirement will become known only from observation, 
the Administrator will continue to study carefully the behavior 
of the cotton market. Stabilization of the cotton price is of 
urgent importance. If it is achieved through this regulation, 
other steps (such as a ceiling on raw cotton) will be unnecessary. 

Issued this 3d day of April 1946. 

James G. Rogers, Jr., 

Acting Administrator. 

4 Transactions executed by exchange members for their own account are 
not subjected to the new margin requirements. In normal practice, such 
a transaction is subject only to the clearing house margin on net daily 
position, which is at a lower rate per bale than the exchange margin. It is 
impossible for the clearing house to distinguish a member's transaction for 
his own account from those executed by him for others. To increase clear¬ 
ing house margins might endanger the equilibrium of the market through 
hampering the various arbitrage operations which soitc to equalize values 
as between different months and different exchanges. Moreover, the volume 
of speculation by exchange members is negligible in comparison with the 
total volume of speculative activity. Accordingly, the Administrator has 
decided to leave clearing house margins undisturbed. 




Office of Economic Stabilization 

Washington, D. C., April 2,19Jf6. 

Honorable Clinton P. Anderson, 

Secretary of Agriculture, 

Washington, 25, D. C. 

Dear Clint: During recent weeks the proposed cotton {mar¬ 
gin regulation has been the subject of extended discussioik be¬ 
tween members of the staff of the Office of Price Administration, 
the Department of Agriculture, and this Office, as well as with 
representatives of the cotton exchanges. 

You have said that you are not in disagreement witlj the 
substance of the action proposed but that you are advised by 
your legal counsel that the regulation is not one which under 
Section 3 (e) of the Price Control Act requires your approval. 
Counsel to the Price Administrator, I understand, are of the 
opinion that the regulation does require such approval. My 
own legal staff, after consultation with the Department ofj Jus¬ 
tice, have advised me that in their view the action cannot prop¬ 
erly be taken if you do not join in it. You have said, howjever, 
that in view of the advice of your legal staff, you do not {wish 
to sign the regulation in the absence of a formal directive: 

The recent movement of cotton prices has made it impera¬ 
tive, if we are to avoid the necessity of establishing ceiling 
prices for raw cotton, that prompt and positive action be taken 
to restrict speculative trading in cotton futures as provided in 
the regulation prepared by the Office of Price Administration. 
It is important not only that the action should be prompt but 
that it should not be open to challenge on technical {legal 
grounds. 

Accordingly, I have issued and filed with the Federal Register 
a directive, a copy of which is enclosed, authorizing and direct¬ 
ing you to approve the regulation with respect to cotton futures 
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margins which has been prepared by the Office of Price Ad¬ 
ministration. I should appreciate your approving this action 
promptly upon its submission to you, unless in your judgment 
the provisions of the regulation are open in any respect to ob¬ 
jection on grounds of substance. If any difference of opinion 
on substantive grounds should develop between your Depart¬ 
ment and the Office of Price Administration, the question 
should, of course, be referred to this Office for settlement. 

Sincerely, 

(S) Chester Bowles, 

Director. 


cc: Office of Price Administration. 


District Court of the United States for the District of Columbia, 

Civil Division 

! 

Civil Action File No. 34418 j 

John A. Cooper; H. N. Dunscomb; B. F. Harbert; Sidney 
Levingston; B. W. McDearman; A. E. McDonald; J. E. 
McDonald, Commissioner of Agriculture, State iof 
Texas; C. W. Parnell; Edward J. Wage; W. B. YancAy, 

PLAINTIFFS 

V . 

Clinton P. Anderson, Secretary of Agriculture; Paul jA. 
Porter, Administrator, Office of Price Administration ; 
Chester Bowles, Director; Office of Economic Stabili¬ 
zation, DEFENDANTS 

AFFIDAVIT IN OPPOSITION OF APPLICATION FOR INJUNCTION] 
PENDENTE LITE AND IN SUPPORT OF MOTION TO DISMISS | 

District of Columbia, ss: 

Paul A. Porter, being duly sworn, deposes and says: 

He is the duly appointed, qualified and acting Price Admin¬ 
istrator of the Office of Price Administration. 

He has read the amended complaint on file herein and plain¬ 
tiffs’ amended motion for an injunction pendente lite and kno^s 
the contents of each thereof. 

Section 1 of Margin Requirement Regulation No. 1 (— F. it. 
•—), a copy of which is hereto annexed and marked Exhibit A, 
provides: 

This regulation shall not apply to bona fide hedging 
transactions as defined in section 4a (3) of the Conji- 
modity Exchange Act nor to net positions in cotton 
futures to the extent that such positions are shown io 
represent straddles or spreads between cotton futures Ar 
markets, nor to minimum initial margins required by the 
clearing association serving the contract markets. 

(27) 
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Section 4 (a) (3) of the Commodity Exchange Act [7 U. S. 

C. A. 6 (a) ] defines a bona fide hedging transaction as follows: 1 

* * # For the purpose of this paragraph, bona 
fide hedging transactions shall mean sales of any com¬ 
modity for future delivery on or subject to the rules of 
any board of trade to the extent that such sales are offset 
in quantity by the ownership or purchase of the same 
cash commodity or, conversely, purchases of any com¬ 
modity for future delivery on or subject to the rules of 
any board of trade to the extent that such purchases are 
offset by sales of the same cash commodity. There shall 
be included in the amount of any commodity which may 
be hedged by any person— 

(a) the amount of such commodity such person is 
raising, or in good faith intends or expects to raise, within 1 
the next twelve months, on land (in the United States 
or its Territories) which such person owns or leases; 

(b) an amount of such commodity the sale of which 
for future delivery would be a reasonable hedge against 
the products or byproducts of such commodity owned or 
purchased by such person, or the purchase of which for 
future delivery would be a reasonable hedge against the 
sale of any product or byproduct of such commodity by 
such person.” 

Regulation Exempts Bona Fide Hedging Transactions .— 
The regulation thus excepts from its operation all bona fide 
hedging transactions. Only transactions entered into for the 
purpose of speculation are made subject to the regulation. In¬ 
sofar as any cotton grower or broker is engaging in a bona fide 
hedging transaction, the regulation does not affect him; he 
need not post any margin. Insofar as a cotton grower or 
broker is speculating he must, like every other speculator, post 
the margin required by the regulation. It may be helpful to 
the court to explain how a cotton grower operates on the cotton 
futures market to protect himself against a decline in the price 
of cotton. 

Function of Cotton Futures Markets. —Cotton is normally 
planted in the Spring and harvested in the Fall. When a 
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cotton grower decides to plant, he has a reasonable idea of Ithe 
costs he will incur in planting, growing, harvesting and selling 
the crop. But he has no assurance that the market pricq in 
the Fall, when he will be ready to sell his crop, will be adequate 
to cover his costs and a reasonable profit. In the Fall, Ithe 
market price may be lower than the grower expected it tc| be 
when he planted, in which case he would incur a loss, of 1 it 
may be higher than he expected, in which case he would realize 
a larger than expected profit. In any case, uncertainty a? to 
the future market price subjects the grower to the risk| of 
loss. Obviously, a grower would be protected against this i*isk 
if he could be assured of a certain price for his crop upon which 
he could plan his expenditures. Growers discovered that tpey 
could so protect themselves by contracting in the Spring to sell 
their crops in the Fall at a fixed price. The cotton futures 
markets were established in order to facilitate such transac¬ 
tions and thereby enable growers to protect themselves agajnst 
a decline in the price of cotton from the time of planting uptil 
the time of harvesting and sale. 

Thus, there are two types of markets on which cottoiji is 
traded. The first is the “spot market” wherein the actual 
physical cotton is traded. The second, is the “futures market” 
wherein contracts to buy or sell cotton at some future date are 
traded. 

How a Cotton Grower Protects Himself by Hedging .^—It 
may be helpful to illustrate how a cotton grower may protect 
himself by selling cotton on the futures market. 

Let us assume that on April 1, 1946, the spot market pjrice 
of cotton was 28 cents per pound. The grower is satisfied that 
this price, in the light of his anticipated costs, will give him 
a reasonable profit, but wishes to assure himself that he |will 
get this price for the cotton he expects to grow but will not 
harvest until September 1, 1946. Let us assume that on the 
futures market on April 1, 1946, cotton deliverable in Septem¬ 
ber was selling at 27 cents. The cotton grower, therefore] on 
April 1, 1946, will sell on the futures market for September 
delivery at 27 cents the amount of cotton he expects to rsjise. 

On September 1st he is ready to sell his cotton. Letj us 
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assume that the spot market price has fallen 3 cents since April 
1 and that on September 1 cotton is selling for 25 cents. Let 
us assume that cotton has also dropped three cents on the 
futures market so that cotton is selling there at 24 cents a 
pound. The grower on September 1, will buy back on the 
futures market for 24 cents the cotton he had sold on April 1 
for 27 cents and thereby make a profit of three cents. On 
September 1, he will sell his cotton on the spot market for 25 
cents, but considering his three cents profit on the futures 
market, he has realized the 28 cents per pound of which he 
wished to be certain on April 1. 

Conversely, if on September 1, 1946, the spot and futures 
market prices had risen three cents per pound, the grower 
would have incurred a loss of 3 cents on the futures market but 
could have sold his spot cotton for 31 cents, thereby realizing 
a net price of 28 cents. 

How an Owner of Cotton Protects Himself by Hedging .— 
Similarly, any person who owns physical cotton which he had 
purchased or harvested and thus has an investment to protect 
against a decline in the price of cotton until such time as he 
can sell it in the same or-processed form, may sell on the fu¬ 
tures market an amount of cotton equivalent to that which he 
holds. By so doing he protects himself against price fluctua¬ 
tions in the same manner as the grower did in the previous 
instance. 

Spot and Futures Market Prices Move Together. —It will be 
seen that the futures market is effective in protecting the 
grower or any owner of cotton against the risk of price fluc¬ 
tuation only if the prices in the spot and futures markets 
fluctuate together and to the same extent. In fact this has 
always been the case; spot market and futures market prices 
have always been approximately the same. If there were any 
wide divergence between the prices in these two markets it 
would be quickly removed by increased buying in one market 
in order to sell in the other, or vice versa. 

Hedging. —When a grower thus sells his crop on the futures 
market or when an owner of physical cotton does likewise, in 


order to protect himself against price fluctuation, he is en¬ 
gaging in a bona fide hedging transaction. 

The purpose of the hedge is to assure a specified price for the 
cotton at a future date. If the market price drops, the hedger 
does not lose and of course he will not gain by a rise in price. 
A hedger does not want to speculate. 

It is apparent that hedging can protect a cotton grower ohly 
against a decline in the market price of cotton; it cannot pro¬ 
tect him against the risk of a total or partial crop failure. |To 
afford him protection against this risk, the Government \jvill 
sell him crop insurance at a reasonable price. 

By hedging his crop on the futures market, and insuring it 
against crop failure, the grower protects himself completely 
against the principal risks attendant upon growing ind 
harvesting cotton. 

Regulation Exempts Hedging. —Margin Requirement Regu¬ 
lation No. 1 does not affect these legitimate hedging transac¬ 
tions. Even before the regulation was issued, when a grower 
hedged his crop, he was not required to post any margin siJice 
he was already a good risk, having the anticipated cotton cjop 
to back him. The regulation does not change this situation ; 
it specifically excludes all bona-fide hedging transactions from 
its provisions. The grower today is in the same position as he 
was before the regulation was issued. 

Regulation Affects Speculation. —If, however, the grower 
wishes to enter into speculative transactions, the mere fjact 
that he is also a cotton grower will not aid him. The regulation 
is aimed at speculative trading and if a particular trade is 
speculative the trader, whether cotton grower or not, will have 
to meet the new margin requirements. 

Plaintiffs Allege Speculative Transactions. —Plaintiffs have 
alleged that the new margin requirements prevent a grower 
from buying a futures contract in order to assure himself ihe 
equivalent of the amount of cotton anticipated to be produced 
under normal conditions. By buying a futures contract, a 
grower assures himself of the physical cotton only by doubling 
his risk. There is no element of a bona-fide hedge in such a 
transaction. Let us look at his position in such a case, assum¬ 
ing the facts given in the previous case. 
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Spot cotton is 28 cents and the grower needs that price for 
a profitable harvest. On April 1, he buys a futures contract 
at 27 cents. On September 1st, to liquidate his position on 
the futures market, he would have to sell the cotton back at 24 
cents and thus take a loss of 3 cents per pound. The spot mar¬ 
ket price he will receive for his crop on September 1, assuming 
no crop failure, is only 25 cents and so he will lose another 3 
cents there. In all he has lost double what he would have lost 
had he not bought the futures. If the market had gone up 
instead of down, he would, of course, have doubled his profit. 
If he had done nothing in April (neither bought nor sold a 
futures) he would have been speculating only on his spot cot¬ 
ton. By buying a future, he has simply gambled double on the 
market price at the time of harvesting. 

If the grower suffered a crop failure, he would lose the whole 
value of the crop in addition to the three cents per pound he 
lost on the futures market. 

If a cotton grower wishes to speculate in this manner, there 
is no reason why he should not be required to post the margin 
required of every other speculator. 

Plaintiffs have also alleged that the new margin require¬ 
ments prevent a grower from buying a futures contract in order 
to permit him to sell at a satisfactory price for immediate de¬ 
livery the cotton which he had produced and harvested or oth¬ 
erwise acquired and replace it with an equivalent amount of 
cotton for future delivery. 

There is no element of a bona fide hedge in such a trans¬ 
action. If the cotton the grower has on hand is not hedged 
(sold on the futures market) then he is speculating by merely 
holding it, for he is gambling on the expectation of an increase 
in price. If he decides to sell it now because the present price 
is satisfactory to him, he has no further interest in cotton that 
need be hedged. If he then buys cotton on the futures market 
he is simply speculating on the future price. He will gain if 
the poce goes up; he will lose if it goes down. No hedge is 
involved. Like every other speculator, he will be required to 
comply with the new margin requirements. 

If, on the other hand, the grower had properly hedged (sold 
on the futures market) the cotton he now wishes to sell in the 
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spot market, then by buying a futures contract he closes out 
his position on the futures market and has no net position upojn 
which a margin has to be posted. His present sale of the spot 
cotton leaves him no interest in cotton either on the spot 
market or the futures market. 

If an individual wishes to speculate in the market, he must 
post the margins required by the regulation. If he is engaged 
in the normal, legitimate hedging transactions hereinbefore 
described he is not affected by the regulation. The above twjo 
transactions alleged by the plaintiffs are not normal hedging 
transactions but are speculations; they do not protect the 
grower in any manner, but, on the contrary, enhance his riskp. 

Regulation Does Not Indirectly Impede Hedging Transac¬ 
tions. —The new margin requirements have not resulted, as the 
plaintiffs allege, in the curtailment of the number of parties 
buying futures contracts from hedgers nor have they brought 
about wide spreads between bid and ask prices. There is ijo 
variance existing today between bid and ask prices that is not 
normal, nor has there been any such variance since the regula¬ 
tion was issued. Most of transactions take place one or two 
points off the previous sale. 

Furthermore, while there are no more growers or planters 
this year than last, the daily volume of trading on the futures 
market is double what it was last year at this time. The aver¬ 
age number of bales traded daily during the period April 1 1 
through 24, 1945, was 108,458. The average daily number 
from April 9 (the effective date of the regulation) until Apifil 
27, was 220,776. Thus we find that the same number of legit¬ 
imate hedgers have a market double what it was last year in 
which to sell their hedges. Since they experienced no diffi¬ 
culty last year, certainly none should be contemplated in the 
immediate future. 

The Position of Brokers. —It should be pointed out that 
Margin Requirement Regulation No. 1 does not affect the mar¬ 
gins required by clearing houses of their members. At present 
these margins amount to $5 a bale on the New York and New 
Orleans Cotton Exchanges. Plaintiffs Wade and Dunscomp, 
who aver they are members of these exchanges, are thus not 
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affected by the regulation in their dealings with the exchanges. 

Statement of Considerations for Regulation .—The need for 
increasing the margin on speculative transactions on the 
futures markets is explained in the statement of considerations 
which was issued concurrently with the promulgation of the 
regulation. A copy of that statement is attached hereto and 
made a part hereof. 


Sworn and subscribed to before me this.day of 

.A. D. 1946. 


My commission expires: 


(Notary Public) 


U. S. GOVtRNMCNT PRINTING OfFICIi IMG 
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Uniteb States Court of appeals 

I 

No. 9295. 


John A. Cooper, et al., Appellants, 

v. 

Clinton P. Anderson, et al., Appellees. 


APPELLANTS’ REPLY BRIEF. 


PRELIMINARY STATEMENT. 

This brief will be limited, insofar as practicable, to reply¬ 
ing to statements made in appellees’ brief and in the orper 
such statements are made. 

I 

l. ! 

The Texas Commissioner of Agriculture Has Requested No 
Relief in His Official Capacity. 

i 

Reference in the complaint to the official position held by 
appellant J. E. McDonald is simply for the purpose of 
describing this appellant and showing the Court that this 
party is so deeply concerned with the injury and damhge 
being done by the appellees to the producers of cotton that 
he has joined in this suit in his individual capacity as a 

I 
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producer pf cotton and a buyer and seller of cotton futures 
on the Cotton Exchanges to protect himself in his individual 
capacity against the risks of loss inherent in the growing 
and marketing of cotton. 

Nowhere in the complaint does this appellant J. E. Mc¬ 
Donald pray for relief as a high official of the State of Texas 
on behalf of the producers of cotton in his State. While 
Mr. J. E. McDonald probably could not sustain this suit in 
his official capacity, there is no rule of law which would 
prevent him from sustaining the suit in his individual ca¬ 
pacity, even though he may not do so in his official capacity. 

2 . 

The Appellees Are Sued in Their Individual Capacities 
Because They Not Only Have Acted Without Legal 
Authority But They Have Acted Contrary to Express 
Statutes. 

It has not been and, on the official record, it cannot be 
denied that these three Federal officials, in three separate 
agencies of the United States Government, have failed to 
comply with the terms of Sections 3 and 5 of the Acts of 
October 2,1942 and June 30,1945, respectively, (Joint App. 
4-6) and with the terms of the Deficiency Appropriation Act 
of July 5,1945 (Joint App. 6-7). 

Appellee Bowles had absolutely no legal right to attempt 
to interfere with, fix or affect the prices of the agricultural 
product, cotton. That right is denied by the terms of Sec¬ 
tion 5 of the Act of June 30, 1945. Appellee Bowles, ac¬ 
cording to Senator Bankhead, knew that this Section 5 was 
designed and intended to prevent either him, Bowles, or 
even the President of the United States, from directing, 
compelling or coercing Appellee Anderson in the matter of 
approval of prices for agricultural products, including 
cotton. 

Appellee Bowles had no legal right to direct or coerce Ap¬ 
pellee Porter in determining and fixing the prices of any 




product, agricultural products included. Under the Morgan 
cases and the Butterworth case, cited in our main brief, Ajp- 
pellee Porter was required to exercise his own independent 
judgment and discretion before fixing prices for any prod¬ 
uct and he was under the further limitation as to agricul¬ 
tural products that he could not issue a regulation or order 
fixing or affecting their prices without the written approyal 
of the Appellee Anderson. Porter violated the law creat¬ 
ing his office when he surrendered his independent judgment 
and discretion to Bowles and issued the regulation in ques¬ 
tion when he, Porter, knew that Anderson was signing tjhe 
regulation pursuant to the direction of Bowles and without 
the exercise of that independent judgment and discretion 
which the statutes imposed on Anderson in the matter j of 
prices for Agricultural products. 

Anderson violated the law when he affixed his approval, 
under protest, i.e., “By direction of the Director of Eco¬ 
nomic Stabilization.” He also violated the law when he 
consented, even under protest, to the fixing of prices, or 
affecting prices of cotton, without having made the investi¬ 
gations and determinations required by Sections 3 and 5 
of the above cited Acts of October 2,1942, and June 30,19j45, 
respectively, and without regard to the formulae prescribed 
by the Congress in the statutes below which no price cojild 
be fixed, even with Anderson’s approval, for any agricul¬ 
tural product, including cotton. 

It now appears to the appellants for the first time—fi^om 
a copy of letter dated April 2, 1946, signed by Appellee 
Bowles and addressed to Appellee Anderson (which copjf of 
letter is attached to the brief for appellees)—that Appellee 
Anderson had invited the issuance of this directive to |iim 
as a condition to his signed approval of the regulation. 'J'his 
letter refers to a series of previous conferences among the 
staffs of the Department of Commerce, Office of Price Ad¬ 
ministration, and the Cotton Exchanges and states that: 

“You have said that you are not in disagreement 
with the substance of the action proposed but that pmu 
are advised by your legal counsel that the regulation 
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is not ojne which under Section 3(e) of the Price Control 
Act requires your approval. Counsel for the Price Ad¬ 
ministrator, I understand, are of the opinion that the 
regulation does require such approval. My own legal 
staff, after consultation with the Department of Jus¬ 
tice, have advised me that in their view the action can¬ 
not properly be taken if you do not join in it. You have 
said, however, that in view of the advice of your legal 
staff, you do not wish to sign the regulation in the ab¬ 
sence o f f a formal directive. 

“The recent movement of cotton prices has made it 
imperative, if we are to avoid the necessity of estab¬ 
lishing ceiling prices for raw cotton, that prompt and 
positive action be taken to restrict speculative trading 
in cotton futures as provided in the regulation prepared 
by the Office of Price Administration. It is important 
not only that the action should be prompt but that it 
should not be open to challenge on technical legal 
grounds. 

“Accordingly, I have issued and tiled with the Fed¬ 
eral Register a directive, a copy of which is inclosed, 
authorizing and directing you to approve the regulation 
with respect to cotton futures margins which has been 
prepared by the Office of Price Administration. I 
should appreciate your approving this action promptly 
upon its submission to you, unless in your judgment the 
provisions of the regulation are open in any resvect to 
ohirrtiov on grounds of substance. If any difference 
of opinion on substantive grounds should develop be¬ 
tween your department and the Office of Price Admin¬ 
istration. the question should, of course, be referred to 
this Office for settlement. (Italics in original.) 

Thus it is established by the admissions of Appellee 
Bowles and by the subsequent concurring action, as di¬ 
rected, by Appellees Anderson and Porter, that there was 
a combination, or conspiracy, among all three of them to 
lend color of legality to this regulation by the issuance of 
the directive in question which, as above stated, is itself in 
direct violation of the terms of Section 5 of the Act of June 
30,1945. 

Moreover, all three of the appellees seem to have over¬ 
looked the fact that under Section 3 of the Act of October 
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2, 1942, and under the Deficiency Appropriation Act! of 
July 5,1945, Appellee Anderson’s exercise of judgment hnd 
discretion in affixing his approval to any order or regulation 
fixing or affecting prices of agricultural products was 
hedged about as closely, if not more so, than they wjere 
under the Packers & Stockyards Act, as considered and | de¬ 
clared at length in the two Morgan cases decided by the Su¬ 
preme Court of the United States. 

Appellee Anderson did not exercise or attempt to exercise 
that judgment and discretion before he obeyed the “direc¬ 
tive” and affixed, under what amounts to a written protest, 
his approval to the regulation. 

There would seem to be no possibility of doubt thatj all 
three of these appellees acted contrary to the terms of |the 
applicable statutes; that they knowingly so acted; and tjhat 
their action in this respect is even more contrary to law 
than was the action of the Government officials in Wh,ite_ 
et al v. Macy et al., Bwttenvorth v. Iloe, Noble v. Uriion 
River Logging Company, Miguel v. McCarl, and other ca ses 
cited in our main brief. 

When Government officials act beyond the terms of, or in 

# 7 

violation of the statutes without which they may not acj; at 
all, they derive no immunity from suit upon complaint of 
an injured citizen by virtue of the fact that these men oc¬ 
cupy an official position. For the purposes of an injunction 
to restrain them from continuing to act in violation of law 
and to the injury of a citizen, these transgressing officials 
are in the status of private individuals for the purpose^ of 
either mandamus or injunction, whichever is the appro¬ 
priate remedy, as was pointed out at length in the Nobt\e v. 
Union River Logging Company case. That rule has been 
applied in numerous cases by the predecessor of this Court, 
the Court of Appeals for the District of Columbia. 

Moreover, the injury is aggravated here by reason of the 
fact that these three appellants, in as many different agen¬ 
cies of government, combined and conspired together to [vio¬ 
late the statutes in question. Whatever doubt there ijnay 
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have been on the basis of the Bowles Press Release of March 
13, 1946 (Joint App. 7-9) and the Bowles directive (Joint 
App. 9-10) and the regulation itself, signed under protest 
by Appellee Anderson the same day the directive was is¬ 
sued, has been removed by this letter dated April 2, 1946, 
from Appellee Bowles to Appellee Anderson which the ap¬ 
pellees attached to their brief in this Court. 


3. 

Where Private Citizens Have Been and Are Being Irrepa¬ 
rably Injured by Acts of Public Officials in Violation 
of the Statutes of the United States, These Citizens 
Are Not Required to Resort to Suits at Law but May 
Obtain Relief in Equity. 

By reason of the admitted facts and the terms of the ap¬ 
plicable statutes set forth in the Complaint, this Margin 
Requirement Regulation is not merely voidable; it is void 
and has no color of legality. The above quoted letter of 
April 2,1946, from Bowles to Anderson shows plainly there 
was an attempt to give legality to the regulation by com¬ 
pelling Anderson to approve the same—but Bowles and 
Porter did not secure Anderson’s unqualified approval of 
the regulation. Instead, they secured the approval under 
a form of protest, or at least notice to the world that An¬ 
derson was affixing his signature thereto under, and only 
under, the direction of the Director of Economic Stabiliza¬ 
tion. 

This direction Bowles was prohibited by the terms of 
Section 5 of the Act of June 30, 1945, from giving to the 
Secretary of Agriculture. Moreover, Anderson could not 
have approved the regulation, even in the exercise of his 
uncontrolled judgment and discretion, without having first 
made his investigations, determinations and had published 
the results. Even then he could not have approved the regu¬ 
lation if the effect of it is to deny to the producers of cotton 
the higher of the two prices specified in Section 3 of the 
Act of October 2,1942. 
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The Congress intended by the language of this Section 3 
of the Act of October 2, 1942, to prevent the fixing of any 
prices for agricultural products at confiscatory levels, and 
if this Court should not uphold the position of the Congijess 
as stated in this statute, there will be absolutely nothing 
to prevent these men from reducing the price of cottoii to 
confiscatory levels. If they can reduce it $35 a bale or 
more, as they did between April 9, 1946 and May 1, 1^46, 
as shown by the official documents attached to the W^de 
affidavit and summarized at pages 5-6 of our main brief, 
they can reduce the price to $5 a bale. They can in tjiat 
event bankrupt every cotton farmer in the United States! 

Whatever may be the limits of statutory jurisdiction) of 
Federal courts outside of the District of Columbia, the fed¬ 
eral courts in the District of Columbia have jurisdiction in 
the equity which existed in Maryland when the District of 
Columbia was created, in present part, therefrom. That 
jurisdiction has been exercised in numerous cases in pe 
past to restrain Government officials from violating the 
law to the prejudice and irreparable injury of a citizen. 
It has even more jurisdiction to restrain Government Offi¬ 
cials who form a combination or conspiracy to violate the 
law, who do violate it, and who continue to violate it—^as 
here—to the injury and continuing injury of the citizens. 

To permit such a combination of three public officialsj to 
violate the law and to continue to violate it until the com¬ 
plainants have filed a suit and prosecuted it to judgment 
at law in the law courts or in a special law court, such as 
the United States Emergency Court of Appeals, would; be 
to deny due process of law to citizens injured, as guaran¬ 
teed in the Constitution of the United States. From the 
very nature of this and similar cases, where officials of ihe 
Government violate the law to the injury of the citizen, J;he 
amount of damages sustained is hard to prove; the United 
States is not responsible for the violations of law by its 
officials; and they may be, and frequently are, financially 
irresponsible. Such a remedy at law is, in fact, no remedy 
at all. 


8 


The statement in the brief of appellees that: “The only 
relief sought by appellants was a judgment setting aside 
Cotton Margin Requirement No. 1, which was issued on 
April 3, 1946, and enjoining the enforcement thereof” sim¬ 
ply is not a correct statement. As shown by the prayers 
of the complaint quoted in a footnote to this statement in 
appellees’ brief, the appellants prayed for the relief stated 
and they also prayed for “such other and further relief to 
the plaintiffs and each of them as the Court may deem meet 
and proper.” 

Of course, enjoining and restraining the appellees and 
“each of them from enforcing or attempting to enforce the 
said order dated April 3, 1946” would be insufficient in it¬ 
self, even if the order was declared illegal. The combina¬ 
tion and conspiracy would also have to be dissolved and 
enjoined. If this were not done, these three men could again 
disregard the terms of the statutes and issue another simi¬ 
lar order before the ink became dry on the Court’s decree. 

If they had no more concern and respect for the Court’s 
decree than they have shown that they had and have for 
the statutes enacted by the Congress, which they have 
sworn to uphold and defend, any relief that the Court might 
give in a decree would be incomplete without dissolving 
this combination and conspiracy which the Press Release, 
Directive and Regulation indicate did exist and which the 
letter dated April 2,1946, from Bowles to Anderson shows 
did exist. 
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4 . 

The Authorities Cited by Appellees Do Not Overrule the 
Cases Cited by Appellants and Do Not Establish that 
the Federal Courts in the District of Columbia Lack 
Jurisdiction to Grant Belief to the Appellants as 
Prayed. 

In the first place, none of the cases cited by the appellees 
is on all fours with this case on the fact. This is because: 

(a) In none of the cases cited by appellees was th^re in¬ 
volved three Government officials, the Secretary of 
Agriculture, Price Stabilization Director and the Price 
Administrator acting in unison, as a combination or as 
conspirators to violate the terms of specific statutes to 
the prejudice of the private parties. 

(b) The appellants are here challenging the illegal atcts in 

combination of these three officials to the irreparable 
injury of the appellants. That was not true in pny of 
the cases cited by appellees. * j 

(c) The jurisdiction in equity of the District Court pf the 
United States for the District of Columbia, a$ that 
jurisdiction existed at the time the District of Cjolum- 
bia was created save where changed, if any, by statute, 
has been invoked. This was not the situation in the 
cases cited by the appellees. 

For instance, in the case of Lockerty v. Phillips, 31^ U. S. 
182, the suit was in the District Court for the District of 
New Jersey to enjoin the prosecution of plaintiffs for vio¬ 
lation of a regulation issued by the OP A. The Chief Jus¬ 
tice stated in his opinion for the court that equity jurisdic¬ 
tion of the courts to restrain enforcement of the act or of 
regulations thereunder had been constitutionally restricted 
to the United States Emergency Court of Appeals. 

But that case is not this case. We are asking for an in¬ 
junction to restrain a combination of three officials who 
have obviously violated the applicable statutes and to dis¬ 
solve that combination. Also (and such relief would be 
incidental to the injunction) that a declaratory judgment 


10 


be entered declaring the regulation void. There was no 
claim in Lockerty v. Phillips that the regulation had been 
issued contrary to the express terms of the law. The in¬ 
validity of the regulation was claimed on the ground that 
the OPA had not taken into consideration certain factors 
affecting the costs of production. 

In other words, these appellants do not allege the in¬ 
validity of the Emergency Price Control Act, as in Lock¬ 
erty v. Phillips. On the contrary, the appellants assume 
the Act is a valid exercise of constitutional power and con¬ 
tend that the Act itself was violated by these appellees in 
their combination and conspiracy resulting in the issuance 
of the regulation in question. There is, in our judgment, 
a vast distinction between the case at bar and the case cited 
by appellees. 

Yakus v. United States , 321 U. S. 414, cited by appellees, 
was one which arose in the District Court for Massachu¬ 
setts. The defendants had been convicted for violating a 
regulation issued by the OPA administrator in another beef 
case. There again there was no combination among the 
appellees or their predecessors in office, nor did it appear 
that the regulation itself had been issued contrary to the 
statutes. The case involved an attempt to raise the issue 
of the validity of the regulation in a criminal prosecution. 
The case was not one where it was sought to restrain and 
enjoin illegal acts, acts beyond and contrary to the OPA 
statute, in which there was the forced participation of an 
official without whose approval the Department of Justice 
and the Price Stabilization Director concluded the regula¬ 
tion could not be issued, as stated in the above quoted let¬ 
ter of April 2,1946. 

If it had not been for the interference of Appellee Bowles 
and the acquiescence, under invited compulsion, by Appel¬ 
lee Anderson, this regulation could never have been issued 
by Appellee Porter and it is precisely that combination and 
conspiracy at which the appellees are striking in the equity 
courts. As incidental relief they pray for a declaration 
that the regulation is void and of no effect. 


Bowles v. Willingham, 321 U. S. 503, cited by appellees 
arose in the U. S. District Court for the Middle District j of 
Georgia. That case involved orders fixing rents. It Was 
not claimed that the orders were issued contrary to the 
terms of the Emergency Price Control Act. It was clainjed 
that the Act itself was unconstitutional and void. Tlibre 
was no combination or conspiracy among the appellees here, 
or their predecessors, to issue or cause to be issued the 
rent regulation contrary to the terms of the OPA Act aor 
did any of these three officials except the OPA have j to 
approve that regulation in the exercise of an independent 
judgment and discretion. 

Obviously the Willingham case is not the case at blar. 
Bowles v. Seminole Brick & Sand Company, 325 U. S. 410 
and Bowles v. Case, 66 S. Ct. 438, also cited by appellbes 
are similar and are likewise not in point. 

We repeat that appellants are not here questioning the 
constitutionality of the Emergency Price Control Act. 

They are here insisting, upon the record and official docu¬ 
ments admitted by appellees to be correct, that the appel¬ 
lees have violated the applicable OPA statute, as amended, 
and the terms of the Deficiency Appropriation Act of July 
5, 1945; that in acting in union and concert, as they hftve 
done and are doing, they have formed a combination gnd 
conspiracy to the great injury of these appellants; and that 
they are entitled to relief in a constitutional court from spch 
violations of these three men. Having violated the stat¬ 
utes, they have no immunity whatever and for the purpdses 
of this action they are as any private individual. 

Even if it be true, as stated by appellees, that the juris¬ 
diction of the Emergency Court of Appeals is exclusive,! re¬ 
gardless of the grounds on which the validity of the regtila- 
tion or order is challenged, whether these grounds be that 
the constitutional rights of those affected by the regula¬ 
tion have been infringed or that the conditions of the stat¬ 
ute have not been complied with or in fact violated, as Ijield 
in lower Federal court cases cited at foot of page 4 of their 
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brief, the fact remains that in none of these cases was the 
jurisdiction of the Federal courts invoked to restrain, en¬ 
join and dissolve a conspiracy or combination or concert 
of three officials who had issued a regulation contrary to the 
statutes under which they purported to act. 

It is this fact, which seems to escape counsel for appellees 
and which the court below disregarded, which distinguishes 
this case from those on which appellees rely. 

The issuance of a regulation, however, erroneous, under 
color of -law is one thing while the issuance of a regula¬ 
tion in the teeth of a statute and in direct violation thereof 
is an entirely different matter. This distinction was noted 
by the Supreme Court of the United States in Noble v. 
Union River Logging Company and in White v. Macy. This 
Court has had occasion to note the distinction in numerous 
mandamus and injunction cases where the act of the public 
official was ultra vires „ and was simply contrary to law. 
KendaU v. Stokes and Butterworth v. Roe were such cases. 

See also Garfield v. U. S. ex rel Spalding, 32 App. D. C., 153, 
certiorari denied, 212 U. S. 583; Wilbur v. U. S. ex rel 
Krushnic, 280 U. S. 306; Wilbur v. U. S. ex rel Kadrie, 281 i 
U. S. 206; McCarl v. U. S. ex rel Societa di Armamento, 58 
App. D. C. 319; 30 Fed. (2nd) 561; Elliott v. White, 57 App. 

D. C., 389, 23 Fed. (2nd) 997; Children's Hospital v. Adkins, 

52 App. D. C. 109, affirmed 261 U. S. 525. 

The combination and conspiracy of the three appellees 
here to violate the law to the irreparable injury of the ap¬ 
pellants may be enjoined, restrained and dissolved in any 
court having jurisdiction over them personally, and inci¬ 
dental thereto, the court may declare the resulting act from 
the combination and violation to be illegal—in this case, the 
regulation. 

The statute defining the jurisdiction of the United States 
Emergency Court of Appeals does not, in our judgment, 
change or limit the jurisdiction of this Court to grant the 
relief which the appellants seek. 

Had there not been this combination and conspiracy 
among these three appellees and had the appellants sought 
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to set aside the regulation in a proceeding against 
OPA Director Porter alone, it may be that they would haVe 
had to go to the Emergency Court of Appeals no mattjer 
how glaring the violation may have been of the statute [in 
the issuance of the regulation. Had there not been the 

w # i 

combination, this regulation could not have been issued ajid 
this case would not have arisen. 

But here Administrator Porter did not act alone, ^Ie 
did not even act in the exercise of his own judgment ajid 
discretion. In fact he acted pursuant to the directive issufed 
by Bowles and with the approval, under protest, of Appel¬ 
lee Anderson. 

It is quite true that the Emergency Court of Appeals 
could bring Anderson and Bowles before it, but not as par¬ 
ties to the proceeding. It could only bring them before 
the Court as witnesses to inform the Court why they hkd 
acted with Appellee Porter in disregarding and violating 
the terms of the OPA Act and the Deficiency Appropria¬ 
tion Act of 1945 in issuing the regulation. That would hot 
constitute adequate relief to the appellants and some six 
months or a year hence when that was done, these appel¬ 
lants might well be financially ruined and the world de¬ 
prived of a great crop of cotton which the farmers woqld 
not produce this growing season at the price of financial 
disaster to them. 


Criminal Cases in Other Federal Courts Involving an At¬ 
tack on the Validity of OPA Regulations Are Not Cot- 
trolling in This Equity Proceeding. 

The criminal cases cited by the appellees on page 5 [of 
their brief are not in point. They involved defenses that 
there could be no conviction under a regulation fixing the 
prices of an agricultural commodity which had not be^n 
approved by the Secretary of Agriculture. The counts 
pointed out that there was specific procedure for attacking 
the validity of such a regulation in the Emergency Coijrt 

i 
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of Appeals and that it could not be done in a criminal case 
under the OPA Act. 

In none of these cases did there appear a combination or 
conspiracy of these three appellants, or their predecessors 
in office, to violate the terms of the OPA law and the De¬ 
ficiency Appropriation Act in the issuance of a regulation 
fixing or affecting the prices and in none of the cases was 
there a proceeding by injunction to restrain and dissolve 
that combination or conspiracy, with the incidental relief 
of having the regulation declared illegal and void. 

A proceeding in the Emergency Court of Appeals to have 
declared void and of no effect the regulation under which 
these criminal cases were being prosecuted would afford 
complete relief to the defendants in event the regulation 
was declared illegal and void. They could not then be con¬ 
victed under a regulation which did not exist. 

However, such a proceeding would not afford relief to 

the appellants. This combination of the three appellees 

issued the regulation in the teeth of the statute. Bowles 

knew he did not have, and was not intended to have any 

jurisdiction whatever to direct the Appellee Anderson in 

matters affecting the prices of agricultural products. This 

is clear from the terms of Section 5 of the Act of June 30, 

1945 and from Senator Bankhead’s recital of the historv 

•> 

and purposes of that amendment. Anderson likewise knew 
that he was to be independent of any such directive from 
Bowels. Notwithstanding the directive of April 2, 1946, 
was issued and notwithstanding Anderson affixed his con¬ 
ditioned approval to the regulation pursuant to the direc¬ 
tive and against the advice of his legal staff. 

If these appellees will not observe and comply with the 
plain mandates of the statutes, the only way to control them 
is through the issuance of an injunction against them and 
then confine them in prison if they violate the injunction. 
Unless this is done and done promptly, the appellants and 
all those similarly situated may become financially insol- 
' vent through losses on their cotton crops. The Court may 
take judicial notice from the public press that since this 
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suit was filed, there have been heavy and continued rains 
and it is estimated that the cotton crop will be reduced 
thereby from a half to one-third of a normal crop. The 
appellants have not been able to protect themselves fi|om 
these weather hazards due to the fact that they could not 
find opposite parties to hedging transactions on the Cotton 
Exchanges. Opposite parties did not exist because ttiev 
would not deposit the prohibitive margins of $50 a bal^ in 
order to buy from, or sell to appellants cotton for future 
delivery. 

6 . 

I 

The Appellants Do Have a Justiciable Controversy With 

Appellees Bowles and Anderson. 

■ 

This justiciable controversy arises because Bowles Un¬ 
lawfully and illegally interfered with appellants’ right to 
buy and sell cotton on the Cotton Exchanges for future jde- 
livery, through the prescription of prohibitive margins for 
such trading required to be deposited by opposite parties 
to the transactions. This was a right of the appellant cot¬ 
ton producers which existed under the Commodity Ex¬ 
change Act and in accordance with established business 4nd 
commercial practices. Such interference on the part of 
Bowles in matters affecting prices of agricultural commodi¬ 
ties "was expressly prohibited by Section 5 of the Acti of 
June 30, 1945. 

Bowles afiso interfered with, and prevented Appellee E n- 
derson from making the investigations and determinations 
with respect to the formulae prescribed in Section 3 of ihe 
Act approved October 2, 1942, and the Deficiency Appro¬ 
priation Act of July 5,1945, for the determination of prices, 
if any, to be fixed for cotton, whether for immediate or fu¬ 
ture delivery. The result was that Anderson did not m^ke 
such determination and the regulation in question was Is¬ 
sued without reference to the parity of price or the c^st 
of production or any other similar factor determined by ^he 
Secretary of Agriculture—the highest of which marked the 

I 
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minimum price at which OPA Administrator Porter could 
fix the price therefor. 

These acts have operated to the irreparable injury of 
these cotton growing appellants and also to the cotton 
broker appellants, whose commissions for buying and sell¬ 
ing cotton for immediate and future delivery have greatly 
decreased through decrease in the number and volume of 
trades on the Exchanges of which they are members. 

This justiciable interest of the cotton growing applicants 
is recognized and protected in Article V, Sec. 24, of OPA 
Reg. Rev. PR. 1, dated August 26,1944, as follows: 

“That a producer of an agricultural commodity shall 
be considered subject to a maximum price of regulation 
for the purpose of asserting any right created by sec¬ 
tion 3(c) of the Emergency Price Control Act of 1942 
or Section 3 of the Price Stabilization Act of 1942 (Pub. 
Law 729, 77th Cong.) as amended by the Stabilization 
Extension Act of 1944, Public Law 383, 78th Cong.) for 
the benefit of producers of such cm agricultural com¬ 
modity.” 

These cotton producing appellants are thus not in the 
position of the protestant in Frothingham v. Mellon, 53 App. 
D. C. 47, 262 XJ. S. 447. The appellants may proceed by 
injunction against any one who interferes with the rights 
reserved to them in Section 3 of the Act of October 2,1942, 
Section 5 of the Act of June 30,1945, and the Deficiency Ap¬ 
propriation Act of July 5, 1945. 

Also, these cotton producing appellants seek no review 
of the Press Release dated March 13, 1946 or of the direc¬ 
tive of April 2,1946, issued by Appellee Bowles. They sim¬ 
ply seek to restrain and enjoin Bowles and to dissolve the 
conspiracy or combination which he was instrumental in 
forming by the said directive to the irreparable injury of 
these appellants and all other cotton producers. 




CONCLUSION. 

It is believed that the other arguments advanced by jthe 
appellees have been anticipated in appellants’ main bHef 
and that no reply thereto is necessary herein. 

Respectfully submitted, 

0. R. McGuire, 

Attorney for Appellants. 


June 13,1946. 


